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FEDERAL CONSTRUCTION CONTRACT ACT 





TUESDAY, FEBRUARY 7, 1956 


House or REPRESENTATIVES, 
Jupicrary Suscommirree No. 2, 
Washington, D. C. 


The subcommittee met in room 346, Old House Office Building, the 
Honorable Thomas J. Lane, chairman of the subcommittee, presiding. 

Present: The Honorable Messrs. Lane, Forrester, Donohue, Boyle, 
and Miller. 

Also present: Mr. Brickfield and Miss Smedley. 

Mr. Lane. The subcommittee will come to order. 

This hearing is called to consider S. 1644 and other bills whose 
purpose is to prescribe the policy and procedure in connection with 
construction contracts made by executive agencies and for other 


purposes. 
(8. 1644, H. R. 7637, H. R. 7638, H. R. 7668, H. R. 7676, H. R. 7686 
and H. R. 7693 are as follows:) 


{S. 1644, 84th Cong., 1st sess.] 


AN ACT To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1955.” 

Sec. 2. (a) Each executive agency shall list in the bidding or contract docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty 
work involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construc- 
tion contract with, any prime contractor unless the name of the contractor with 
whom the prime contractor will contract for the performance of each major cate- 
gory of mechanical specialty work involved which may have been listed by the 
contracting executive agency in the bidding or contract documents, has been 
specified by the prime contractor in the bid or proposal upon which the contract 
is awarded or made. 

(c) This section shall not prevent any prime contractor from himself per- 
forming any major category of mechanical specialty work under a lump-sum 
construction contract awarded to or undertaken by him if the bid or proposal 
referred to in subsection (b) of this section specifies that the prime contractor 
will himself perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construction 
contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in 
the bidding or contract documents, performed by any person other than the 
person named for the performance of such work in accordance with subsection 
(b) or (c) of this section, except in accordance with the provisions of subsection 
(f) or (g) of this section. 
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(f) If a contractor named by the prime contractor under a lump-sum construc- 
tion contract in accordance with subsection (b) of this section shall fail or refuse 
to perform or complete the work to be performed by him in accordance with the 
terms of his subbid or subcontract therefor, the prime contractor may engage a 
substitute or different contractor to perform such work: Provided, That he first 
submits in writing to the contracting executive agency the name of the substitute 
contractor. 

(g) If, for any reason as determined necessary by the respective contracting 
agencies and not specified in subsection (f), a prime contractor under a lump-sum 
construction contract prefers to have any major category of mechanical specialty 
work on the project covered by such construction contract as to which he has 
named a contractor under subsection (b) hereof performed by a contractor other 
than the one named in accordance with said subsection (b), the prime contractor 
may engage such substitute contractor if (1) the prime contractor submits to the 
contracting executive agency in writing the name of the substitute contractor and 
such information as the contracting executive agency may request as to any 
change in cost to the prime contractor involved in the proposed change in con- 
tractors; and (2) the use of such substitute contractor is permitted in writing 
by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the contract- 
ing executive agency does not exceed $100,000. 

(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result 
in undue delay and that the public exigency will not admit of such delay. 

Sec. 3. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water supply projects, flood control projects, 
water power development projects, jetties and breakwaters or the buildings or 
structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, ven- 
tilating, and electrical work, including but not being limited to the furnishing and 
installation of sewer, drainage and water supply piping and plumbing, heating, 
piping, air conditioning, refrigerating, ventilating and electrical materials, 
equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency for the performance of a construction 
contract. 

(5) The term “person” means an individual, corporation, partnership, associa- 
tion, or other organized group of persons. All references to contractor or prime 
contractor shall include individuals, corporations, partnerships, associations, or 
other organized groups of persons who are contractors or prime contractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
mean a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus- 
a-fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
be construed to create any privity of contract between the United States Govern- 
ment, or any agency thereof, and any contractor, contracting with the prime con- 
tractor under any construction contract, or give any such contractor any cause of 
action against the United States or any agency thereof arising out of the failure 
of any person to comply with the provisions of this Act. 

(b) Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of contrac- 
tors engaged or to be engaged by any prime contractor on a construction contract 
or from making any other requirements it deems advisable in its discretion with 
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respect to contractors engaged or to be engaged by prime contractors on any 
construction contract or from requiring any information it deems advisable in its 
discretion as to the cost of performance of any construction contract. 
Passed the Senate July 27, 1955. 
Attest : 

FEeLton M. Jonnston, Secretary. 


(H. R. 7637, 84th Cong., 1st sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1955”. 

Sec. 2. (a) Each executive agency shall list in the bidding or contracts docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty 
work involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construction 
contract with any prime contractor unless the name of the contractor with 
whom the prime contractor will contract for the performance of each major 
category of mechanical specialty work involved which may have been listed by 
the contracting executive agency in the bidding or contract documents, has been 
specified by the prime contractor in the bid or proposal upon which the contract 
is awarded or made. 

(ce) This section shall not prevent any prime contractor from himself perform- 
ing any major category of mechanical specialty work under a lump-sum con- 
struction contract awarded to or undertaken by him if the bid or proposal re- 
ferred to in subsection (b) of this section specifies that the prime contractor will 
himself perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construc- 
tion contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in 
the bidding or contract documents, performed by any person other than the 
person named for the performance of such work in accordance with subsection 
(b) or (ec) of this section, except in accordance with the provisions of subsec- 
tions (f) or (g) of this section. 

(f) If a contractor named by the prime contractor under a lump-sum con- 
struction contract in accordance with subsection (b) of this section shall fail or 
refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work: Provided, That 
he first submits in writing to the contracting executive agency the name of the 
substitute contractor. 

(zg) If, for any reason not specified in subsection (f), a prime contractor 
under a lump-sum construction contract prefers to have any major category of 
mechanical specialty work on the project covered by such construction contract 
as to which he has named a contractor under subsection (b) hereof performed 
by a contractor other than the one named in accordance with said subsection 
(b), the prime contractor may engage such substitute contractor if (1) the prime 
contractor submits to the contracting executive agency in writing the name of 
the substitute contractor and such information as the contracting executive 
agency may request as to any change in cost to the prime contractor involved 
in the proposed change in contractors; and (2) the use of such substitute con- 
tractor is permitted in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the eontract- 
ing executive agency does not exceed $100,000. 

(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result 
in undue delay and that the public exigency will not admit of such delay. 
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Sec. 3. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including 
any wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water-supply projects, flood-control projects, 
waterpower development projects, jetties and breakwaters or the buildings or 
structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, 
ventilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage and water supply piping and plumbing, heat- 
ing, piping, air conditioning, refrigerating, ventilating and electrical materials, 
equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency for the performance of a construction 
contract. 

(5) The term “person” means an individual, corporation, partnership, asso- 
ciation, or other organized group of persons. All references to contractor or 
prime contractor shall include individuals, corporations, partnerships, associa- 
tions, or other organized groups of persons who are contractors or prime con- 
tractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
mean a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus-a- 
fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
not be construed to create any privity of contract between the United States 
Government, or any agency thereof, and any contractor, contracting with the 
prime contractor under any construction contract, or give any such contractor 
any cause of action against the United States or any agency thereof arising out 
of the failure of any person to comply with the provisions of this Act. 

(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions of section 2 (g), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to 
relieve the prime contractor of any responsibility for performance of the contract. 

(c) Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its dis- 
cretion with respect to contractors engaged or to be engaged by prime contractors 
on any construction contract or from requiring any information it deems advis- 
able in its discretion as to the cost of performance of any construction contract. 


[H. R. 7638, 84th Cong., 1st sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract of 1955.” 

Sec. 2. (a) Each executive agency shall list in the bidding or contract docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty work 
involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construction 
contract with, any prime contractor unless the name of the contractor with whom 
the prime contractor will contract for the performance of each major category 
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of mechanical specialty work involved which may have been listed by the con- 
tracting executive agency in the bidding or contract documents, has been specified 
by Se nT contractor in the bid or proposal upon which the contract is awarded 
or made. 

(ec) This section shall not prevent any prime contractor from himself per- 
forming any major category of mechanical specialty work under a lump-sum 
construction contract awarded to or undertaken by him if the bid or proposal 
referred to in subsection (b) of this section specifies that the prime contractor 
will himself perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construction 
contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in the 
bidding or contract documents, performed by any person other than the person 
named for the performance of such work in accordance with subsection (b) or 
(c) of this section, except in accordance with the provisions of subsections (f) 
or (g) of this section. 

(f) If a contractor named by the prime contractor under a lump-sum con- 
struction contract in accordance with subsection (b) of this section shall fail 
or refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work: Provided, That 
he first submits in writing to the contracting executive agency the name of the 
substitute contractor. 

(g) If, for any reason not specified in subsection (f), a prime contractor under 
a lump-sum construction contract prefers to have any major category of me- 
chanical specialty work on the project covered by such construction contract as 
to which he has named a contractor under subsection (b) hereof performed by 
a contractor other than the one named in accordance with said subsection (b), 
the prime contractor may engage such substitute contractor if (1) the prime con- 
tractor submits to the contracting executive agency in writing the name of the 
substitute contractor and such information as the contracting executive agency 
may request as to any change in cost to the prime contractor involved in the 
proposed change in contractors; and (2) the use of such substitute contractor 
is permitted in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts : 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the con- 
tracting executive agency does not exceed $100,000. 

(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result 
in undue delay and that the public exigency will not admit of such delay. 

Sec. 3. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing, or travel, including without being limited 
to, buildings, bridges, tunnels, and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water-supply projects, flood-control projects, 
waterpower development projects, jetties and breakwaters, or the buildings or 
stuctures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, ven- 
tilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage and water supply piping and plumbing, heat- 
ing, piping, air conditioning, refrigerating, ventilating and electrical materials, 
equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractural 
relationship with an executive agency for the performance of a construction 
contract. 
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(5) The term “person” means an individual, corporation, partnership, asso- 
ciation, or other organized group of persons. All references to contractor or 
prime contractor shall include individuals, corporations, partnerships, associa- 
tions, or other organized groups of persons who are contractors or prime con- 
tractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
mean a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus- 
a-fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
be construed to create any privity of contract between the United States Govern- 
ment, or any agency thereof, and any contractor, contracting with the prime 
contractor under any construction contract, or any such contractor any cause 
of action against the United States or any agency thereof arising out of the fail- 
ure of any person to comply with the provisions of this Act. 

(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the sub- 
stitution of a contractor in accordance with the provisions of section 2 (g), shall 
not be construed to be approval or acceptance by the executive agency of the 
United States Government of any contractor named or substituted, or to relieve 
the prime contractor of any responsibility for performance of the contract. 

(c) Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its dis- 
cretion with respect to contractors engaged or to be engaged by prime contractors 
on any construction contract or from requiring any information it deems advis- 
able in its discretion as to the cost of performance of any construction contract. 


(H. R. 7668, 84th Cong., 1st sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1955”. 

Sec. 2. (a) Each executive agency shall list in the bidding or contract docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty work 
involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construction 
contract with, any prime contractor unless the name of the contractor with whom 
the prime contractor will contract for the performance of each major category 
of mechanical specialty work involved which may have been listed by the con- 
tracting executive agency in the bidding or contract documents, has been specified 
by the prime contractor in the bid or proposal upon which the contract is awarded 
or made. 

(ce) This section shall not prevent any prime contractor from himself perform- 
ing any major eategory of mechanical specialty work under a lump-sum construc- 
tion contract awarded to or undertaken by him if the bid or proposal referred 
to in subsection (b) of this section specifies that the prime contractor will himself 
perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construction 
contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in 
the bidding or contract documents, performed by any person other than the per- 
son named for the performance of such work in accordance with subsection (b) 
or (c) of this section, except in accordance with the provisions of subsection (f) 
or (g) of this section. 

(f) If a contractor named by the prime contractor under a lump-sum con- 
struction contract in accordance with subsection (b) of this section shall fail 
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or refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work: Provided, 
That he first submits in writing to the contracting executive agency the name 
of the substitute contractor. 

(g) If, for any reason not specified in subsection (f), a prime contractor under 
a lump-sum construction contract prefers to have any major category of mechani- 
cal specialty work on the project covered by such construction contract as to 
which he has named a contractor under subsection (b) hereof performed by a 
contractor other than the one named in accordance with said subsection (b), 
the prime contractor may engage such substitute contractor if (1) the prime con- 
tractor submits to the contracting executive agency in writing the name of 
the substitute contractor and such information as the contracting executive 
agency may request as to any change in cost to the prime contractor involved 
in the proposed change in contractors; and (2) the use of such substitute con- 
tractor is permitted in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the con- 
tracting executive agency does not exceed $100,000. 

(8) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result in 
undue delay and that the public exigency will not admit of such delay. 

Sec. 3. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water supply projects, flood control projects, 
water power development projects, jetties and breakwaters or the buildings or 
structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, 
ventilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage and water supply piping and plumbing, heat- 
ing, piping, air conditioning, refrigerating, ventilating and electrical materials, 
equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency for the performance of a construction 
contract. 

(5) The term “person” means an individual, corporation, partnership, associ- 
ation, or other organized group of persons. All references to contractor or prime 
contractor shall include individuals, corporations, partnerships, associations, or 
other organized groups of persons who are contractors or prime contractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
means a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus-a- 
fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall be 
construed to create any privity of contract between the United States Govern- 
ment, or any agency thereof, and any contractor, contracting wtih the prime con- 
tractor under any construction contract, or give any such contractor any cause 
of action against the United States or any agency thereof arising out of the 
failure of any person to comply with the provisions of this Act. 

(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions of section 2 (g), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to re- 
lieve the prime contractor of any responsibility for performance of the contract. 
(c) Nothing in this Act contained shall be construed to prevent any executive 
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agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its dis- 
cretion with respect to contractors engaged or to be engaged by prime contractors 
on any construction contract or from requiring any information it deems advis- 
able in its discretion as to the cost of performance of any construction contract. 


(H. R. 7676, 84th Cong., Ist sess.] 
A BILL To prescribe policy and procedure in connection with construction contracts 


made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1955”. 

Sec. 2. (a) Each executive agency shall list in the bidding or contract docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty work 
involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construc- 
tion contract with, any prime contractor unless the name of the contractor with 
whom the prime contractor will contract for the performance of each major 
category of mechanical specialty work involved which may have been listed by 
the contracting executive agency in the bidding or contract documents, has been 
specified by the prime contractor in the bid or proposal upon which the contract 
is awarded or made. 

(c) This section shall not pervent any prime contractor from himself per- 
forming any major category of mechanical specialty work under a lump-sum 
construction contract awarded to or undertaken by him if the bid or proposal, 
referred to in subsection (b) of this section specifies that the prime contractor 
will himself perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construction 
contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in 
the bidding or contract documents, performed by any person other than the per- 
son named for the performance of such work in accordance with subsection 
(b) or (¢) of this section, except in accordance with the provisions of sub- 
sections (f) or (g) of this section. 

(f) If a contractor named by the prime contractor under a lump-sum con- 
struction contract in accordance with subsection (b) of this section shall fail 
or refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work: Provided, 
That he first submits in writing to the contracting executive agency the name 
of the substitute contractor. 

(g) If, for any reason not specified in subsection (f), a prime contractor under 
a lump-sum construction contract prefers to have any major category of me- 
chanical specialty work on the project covered by such construction contract 
as to which he has named a contractor under subsection (b) hereof performed by 
a contractor other than the one named in accordance with said subsection (b), 
the prime contractor may engage such substitute contractor if (1) the prime 
contractor submits to the contracting executive agency in writing the name of 
the substitute contractor and such information as the contracting executive 
agency may request as to any change in cost to the prime contractor involved 
in the proposed change in contractors; and (2) the use of such substitute con- 
tractor is permitted in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts. to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the con- 
tracting executive agency does not exceed $100,000. 
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(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result 
in undue delay and that the public exigency will not admit of such delay. 

Sec. 3. For the purpose of this Act 

(1) The term “executive agency” means any executive department or in- 
dependent establishment in the executive branch of the Government, including 
any wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels, and highways, but not including aqueducts, res- 
ervoirs, dams, irrigation and regional water supply projects, flood-control proj- 
ects, water-power development projects, jetties, and breakwaters or the buildings 
or structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, 
ventilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage, and water supply piping and plumbing, heat- 
ing, piping, air conditioning, refrigerating, ventilating and electrical materials, 
equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency fur the performance of a construction 
contract. 

(5) The term “person” means an individual, corporation, partnership, associ- 
ation, or other organized group of persons. All references to contractor or prime 
contractor shall include individuals, corporations, partnerships, associations, or 
other organized groups of persons who are contractors or prime contractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
means a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus-a- 
fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
be construed to create any privity of contract between the United States Gov- 
ernment, or any agency thereof, and any contractor, contracting with the prime 
contractor under any construction contract, or give any such contractor any 
cause of action against the United States or any agency thereof arising out of 
the failure of any person to comply with the provisions of this Act. 

(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions of section 2 (zg), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to 
relieve the prime contractor of any responsibility for performance of the contract. 





{H. R. 7686, 84th Cong., 1st sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract of 1955.” 

Sec. (a) Each executive agency shall list in the bidding or contract documents 
relating to each lump-sum construction contract before accepting bids or pro- 
posals with respect thereto, each major category of mechanical specialty work in- 
volved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construc- 
tion contract with, any prime contractor unless the name of the contractor with 
whom the prime contractor will contract for the performance of each major 
category of mechanical specialty work involved which may have been listed by 
the contracting executive agency in the bidding or contract documents, has 
been specified by the prime contractor in the bid or proposal upon which the 
contract is awarded or made. 
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(c) This section shall not prevent any prime contractor from himself per- 
forming any major category of mechanical specialty work under a lump-sum 
construction contract awarded to or undertaken by him if the bid or proposal 
referred to in subsection (b) of this section specifies that the prime contractor 
will himself perform such category of the mechanical specialty work. 

(d) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construction 
contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
any major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in the 
bidding or contract documents, performed by any person other than the person 
named for the performance of such work in accordance with subsection (b) or 
(c) of this section, except in accordance with the provisions of subsections (f) 
or (g) of this section. 

(f) If a contractor named by the prime contractor under a lump-sum con- 
struction contract in accordance with subsection (b) of this section shall fail 
or refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work: Provided, 
That he first submits in writing to the contracting executive agency the name of 
the substitute contractor. 

(g) If, for any reason not specified in subsection (f), a prime contractor 
under a lump-sum construction contract prefers to have any major category 
of mechanical specialty work on the project covered by such construction con- 
tract as to which he has named a contractor under subsection (b) hereof per- 
formed by a contractor other than the one named in accordance with said sub- 
section (b), the prime contractor may engage such substitute contractor if (1) 
the prime contractor submits to the contracting executive agency in writing 
the name of the substitute contractor and such information as the contracting 
executive agency may request as to any change in cost to the prime contractor 
involved in the proposed change in contractors; and (2) the use of such sub- 
stitute contractor is permitted in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the con- 
tracting executive agency does not exceed $100,000. 

(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result 
in undue delay and that the public exigency will not admit of such delay. 

Sec 3. For the purposes of this Act— 

(1) The term “executive agency” means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by 
any executive agency for the erection, repair, moving, remodeling, modification, 
or alteration of any building or structure upon real estate intended for shelter 
or comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water supply projects, flood control projects, 
water power development projects, jetties and breakwaters or the buildings 
or structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating. 
ventilating, and electrical work, including but not being limited to the furnishing 
and installation of sewer, drainage and water supply piping and plumbing, heat- 
ing, piping, air conditioning, refrigerating, ventilating and electrical materials, 
equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency for the performance of a construction 
contract. 

(5) The term “person” means an individual, corporation, partnership, associa- 
tion, or other organized group of persons. All references to contractor or prime 
contractor shall include individuals, corporations, partnerships, associations, or 
other organized groups of persons who are contractors or prime contractors. 
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(6) The terms “lump-sum contract” and “lump-sum construction contract” 
mean a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus-a- 
fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
be construed to create any privity of contract between the United States Govern- 
ment, or any agency thereof, and any contractor, contracting with the prime con- 
tractor under any construction contract, or give any such contractor any cause 
of action against the United States or any agency thereof arising out of the 
failure of any person to comply with the provisions of this Act. 

(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions of section 2 (g), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to 
relieve the prime contractor of any responsibility for performance of the contract. 

(c) Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its discre- 
tion with respect to contractors engaged or to be engaged by prime contractors 
on any construction contract or from requiring any information it deems advis- 
able in its discretion as to the cost of performance of any construction contract. 





[H. R. 7693, 84th Cong., 1st sess.] 


A BILL To prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Construction Contract Act of 1955”. 

Sec. 2. (a) Each executive agency shall list in the bidding or contract docu- 
ments relating to each lump-sum construction contract before accepting bids or 
proposals with respect thereto, each major category of mechanical specialty work 
involved in the performance thereof. 

(b) No executive agency shall award to, or enter into a lump-sum construc- 
tion contract with, any prime contractor unless the name of the contractor with 
whom the prime contractor will contract for the performance of each major cate- 
gory of mechanical specialty work involved which may have been listed by the 
contracting executive agency in the bidding or contract documents, has been 
specified by the prime contractor in the bid or proposal upon which the contract 
is awarded or made. 

(c) This section shall not prevent any prime contractor from himself perform- 
ing any major category of mechanical specialty work under a lump-sum construc- 
tion contract awarded to or undertaken by him if the bid or proposal referred 
to in subsection (b) of this section specifies that the prime contractor will him- 
self perform such category of the mechanical specialty work. 

(dad) This section shall not be construed to forbid or prevent any executive 
agency from awarding separate or several prime or direct lump-sum construction 
contracts for any one construction project. 

(e) No prime contractor under a lump-sum construction contract shall have 
wny major category of mechanical specialty work involved in the performance 
of such construction contract as listed by the contracting executive agency in 
the bidding or contract documents, performed by any person other than the 
person named for the performance of such work in accordance with subsection 
(b) or (c) of this section, except in accordance with the provisions of subsection 
(f) or (¢) of this section. 

(f) If a contractor named by the prime contractor under a lump-sum con- 
struction contract in accordance with subsection (b) of this section shall fail 
or refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work : Provided, That 
he first submits in writing to the contracting executive agency the name of the 
substitute contractor. 
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(g) If, for any reason not specified in subsection (f), a prime contractor under 
a lump-sum construction contract prefers to have any major category of mechan- 
ical specialty work on the project covered by such construction contract as to 
which he has named a contractor under subsection (b) hereof performed by a 
contractor other than the one named in accordance with said subsection (b), 
the prime contractor may engage such substitute contractor if (1) the prime 
contractor submits to the contracting executive agency in writing the name of 
the substitute contractor and such information as the contracting executive 
agency may request as to any change in cost to the prime contractor involved in 
the proposed change in contractors; and (2) the use of such substitute contractor 
is nermitted in writing by the contracting executive agency. 

(h) This Act shall not apply to the following construction contracts: 

(1) Contracts to be performed outside the continental limits of the United 
States, which limits shall be deemed to include Alaska. 

(2) Contracts in which the aggregate bid or proposal accepted by the con- 
tracting executive agency does not exceed $100,000. 

(3) Any contract with specific reference to which the head of the contracting 
executive agency determines that the procedure prescribed herein would result 
in undue delay and that the public exigency will not admit of such delay. 

Sec. 3. For the purposes of this Act— 

(1) The term “executive agency’ means any executive department or inde- 
pendent establishment in the executive branch of the Government, including any 
wholly owned Government corporation. 

(2) The term “construction contract” means any contract entered into by any 
executive agency for the erection, repair, moving, remodeling, modification, or 
alteration of any building or structure upon real estate intended for shelter or 
comfort, or for production, processing or travel, including without being limited 
to, buildings, bridges, tunnels and highways, but not including aqueducts, reser- 
voirs, dams, irrigation and regional water supply projects, flood control projects, 
water power development projects, jetties and breakwaters or the buildings or 
structures incident to or included in the contract for such excluded projects. 

(3) The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air conditioning, refrigerating, 
ventilating, and electrical work, including but not being limited to the furnish- 
ing and installation of sewer, drainage and water supply piping and plumbing, 
heating, piping, air conditioning, refrigerating, ventilating and electrical mate- 
rials, equipment and fixtures. 

(4) The term “prime contractor” means a person having a direct contractual 
relationship with an executive agency for the performance of a construction 
contract. 

(5) The term “person” means an individual, corporation, partnership, asso- 
ciation, or other organized group of persons. All references to contractor or 
prime contractor shall include individuals, corporations, partnerships, associa- 
tions, or other organized groups of persons who are contractors or prime con- 
tractors. 

(6) The terms “lump-sum contract” and “lump-sum construction contract” 
mean a construction contract, whether awarded after bid or negotiated, under 
which the price is fixed or to be fixed by any method other than the cost-plus-a- 
fixed-fee method. 

Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
be construed to create any privity of contract between the United States Govern- 
ment, or any agency thereof, and any contractor, contracting with the prime 
contractor under any construction contract, or give any such contractor any 
cause of action against the United States or any agency thereof arising out of 
the failure of any person to comply with the provisions of this Act. 

(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions of section 2 ( g), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to 
relieve the prime contractor of any responsibility for performance of the contract. 

(c) Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its dis- 
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cretion with respect to contractors engaged or to be engaged by prime contractors 
on any construction contract or from requiring any information it deems advisable 
in its discretion as to the cost of performance of any construction contract. 

Mr. Lane. May I say that this hearing is called for the purpose of 
considering a group of bills—S. 1644, H. R. 7637, H. R. 7638, H. R. 
7668, H. R. 7676, H. R. 7686 and H. R. 7693, to prescribe the policy 
and ‘procedure in connection with construction contracts made by 
executive agencies. 

This hearing was called to provide a forum in which all interested 
persons might have an opportunity to present their views, either in 
person or written statement for the record on the Federal construction 
contract bill. 

Actually, seven bills on this subject are pending before the sub- 
committee. During the Ist session of the 84th Congress, the United 
States Senate passed S. 1644 on July 27, 1955. Six identical bills were 
introduced by | House Members : 

H. R. 7637 by myself. 

H. R. 7638 by Mr. Miller of New York. 
H. R. 7668 by Mr. Priest, of Tennessee. 
H. R. 7676 by Mr. Wright, of Texas. 

H. R. 7686 by Mr. Bray, of Indiana. 

H. R. 7683 by Mr. Madden, of Indiana. 

The Senate passed bill No. S. 1644 and the bills sponsored by my- 
self and my colleagues in the House are substantially identical. 

Extensive and comprehensive studies were made during the 82d 
and 83d Congresses on the subject of Federal construction contracting 
procedures and as a result thereof the present bills are simple, clear 
and concise in language and in operation. At the same time, the bills 
prescribe policy that improves existing procedures and practices in 
connection with the letting of lump-sum Federal construction con- 
tracts. 

The legislation is designed to place the awarding of construction 
contracts on a more efficient basis so that Federal works may be erected 
at the lowest possible cost. Moreover, it will eliminate or at least mate- 
rially reduce the unfair trade practices of bid shopping and bid ped- 
dling in connection with Federal construction contracts. 

The bill simply provides that the prime contractor on Federal lump- 
sum construction shall state in his bid the names of the mechanical 
——— contractors, if any, that he intends to engage to perform 
the mechanical specialty work. 

In the event of default of the mechanical specialty contractor named, 
the prime contractor may have the work done by a substitute contr actor 
and there are no restrictions on whom he may engage as long as he 
notifies the Government in writing of the name of the substitute. A 
substitute mechanical specialty ¢ ontractor may be engaged irrespective 
of default by the one originally named, providing the Government 
in writing per mits such substitution. 

The provisions of the bill are not applicable to contracts to be per- 
formed outside of the United States and those of $100,000 or less, or 
in cases where the agency head determines that public exigency 
warrants waiver. 

The legislation expressly provides that the listing of subcontractors 
creates no privity of contract between the subcontractor and the 
Government and that it creates no cause of action by a subcontractor 
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against the Government and that executive agencies are not. thereby 
prevented from making other conditions, which they deem advisable, 
applicable to subcontractors. 

In order that the provisions of this legislation not be confused with 
the provisions of previous legislation that has been before the Congress 
in the past, particularly S. 848, it may be worth while at this point to 
of Saee the major differences between the present legislation and S. 

First of all, the proposed legislation is much shorter and consider- 
ably simplified. 

Second, there are no provisions relating to cost-plus contracts. As 
a result of the light cast on the subject of cost-plus contracts by pre- 
vious hearings, it appears that the agencies to a large extent have 
adopted the procedures provided by S 848. Should further action 
be required on the subject of cost-plus contracts, the problem could be 
handled readily by separate legislation. 

Third, there is no requirement in the present legislation that the 
prime contractor disclose his subeontract costs. 

Fourth, the provision in the proposed bill under which the Gov- 
ernment may require the prime contractor to account for any savings 
effected by a change of subcontractors is not mandatory or inflexible. 
While it certainly is intended that the contracting agency will look 
out after the best interests of the Government, and effectuate any sav- 
ings that can reasonably and fairly be achieved, it was thought to be 
wise to provide greater flexibility in the law, leaving the requirements 
which might be imposed as a condition to permitting a change in sub- 
contractors to administrative regulation. 

Fifth, with the elimination of the cost disclosure requirements of S. 
848, the records keeping requirement of that bill were eliminated in 
the proposed bills. 

Sixth, existing criminal statutes relating to false claims and repre- 
sentations were deemed adequate and hence no specific criminal pen- 
alties are contained in the proposed legislation. 

I want to compile a clear and adequate but not unduly extended rec- 
ord. And without closing out anyone who wants to be heard, I hope 
that where possible the witnesses will summarize their principal points 
with the understanding that the full text of any prepared statement 
will be printed verbatim in the record. 

T notice Senator Kilgore, United States Senator from West Virginia, 
is detained over on the Senate side because the Senate is in session. 
He has forwarded a statement which we will incorporate in the record 
at this point. 


STATEMENT OF HON. HARLEY M. KILGORE, A SENATOR FROM THE 
STATE OF WEST VIRGINIA 


Senator Kincorr. Mr. Chairman and members of the committee, it is 
a real pleasure for me to appear before this committee in support of 
the proposed Federal Construction Contract Act, S. 1644. 

This is the bill that I and a distinguished group of 16 colleagues, 
Republicans and Democrats alike, introduced in the Senate last April. 
The cosponsors with me are Senators Bender, Butler, Dworshak, Ful- 
bright, Humphrey, Jackson, Kuchel, Langer, Lehman, McClellan, 
McNamara, Magnuson, Morse, Neuberger, Sparkman, and Young. 
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It was referred to the Senate Committee on the Judiciary of which 
I have the honor to be chairman. Our committee conducted extensive 
hearings exploring every facet of the problem. We concluded that 
the legislation was needed and in the public interest and the committee 
unanimously reported it favorably to the Senate with but a few tech- 
nical and clarifying amendments. The majority policy committee 
scheduled it for consideration on the Senate floor by unanimous vote 
and it was passed by the Senate, after debate, without recorded vote 
against, on July 27 last. 

The primary purpose of the bill is to improve and modernize the 
procedures of the Federal agencies in relation to construction con- 
tracting. I believe that enactment of this legislation will do much 
also to curb present abuses and unfair and unethical trade practices 
that prevail in the field of Government construction contracting. It is 
my belief that the bill will go far toward reviving healthy, above- 
board competition by encouraging wider partic ipation in Government 
construction work by mechanical specialty contractors, one of the few 

remaining industries composed largely of small- or medium-sized in- 
dependent companies. 

I have had experience with the practices that prevail on Federal 
construction, both as a private individual and as a Member of the 
Senate. Moreover, I followed closely the very comprehensive studies 
made on this subjec t by the Senate Judiciary Committee in the 82d and 
in the 83d Congresses. 

During the Ist session of the 84th Congress when the legislation 
was before one of my subcommittees, I addressed a letter to the top 
officials of 27 of the country’s largest companies asking them what 
procedures they follow in letting “lump- -sum construction contracts. 
These companies were selected because they represent various seg- 
ments of industry that appeared most likely to have expanded their 
facilities materially since World War II and hence would know what 
procedures enabled them to obtain a dollar’s worth of construction for 
every dollar spent. The responses from these officials of American 
industry were very illuminating. Their comments convinced me that 
the procedures prescribed in this bill will help to bring about lower 
construction costs to the Federal Government. 

With this background, I believe I can fairly state that this is the 
type of legislation that will best solve that problem in the American 
tradition of free competitive enterprise. 

It clearly is the responsibility and the duty of the Federal Govern- 
ment to prescribe needed contracting procedures to govern the letting 
of its own contracts. It must revise and modernize present pro- 
cedures so that they fairly apply to complex modern construction. If 
this be done, and it is my opinion that S. 1644 is an appropriate vehicle 
to accomplish this result, I am confident that the Federal Government 
will obtain better materials and workmanship on its construction proj- 
ects, for fewer of the taxpayers’ dollars. Moreover, the entire con- 
struction industry, including the ethical general contractors, as well as 
the ethical mechanical specialty subcontractors, will benefit. This has 
been the result in instances where States, municipalities, school bodies, 
and large private purchasers of construction have utilized the pro- 
cedures prescribed by S. 1644. 

I think it is significant that this legislation has the support, not 
only of some general contractors and almost all specialty contractors, 
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but also of the great craft unions that supplied the skilled labor for 
the various segments of the construction industry, and the producers 
and distributors of building materials. 

This legislation is in the public interest and I hope that your com- 
mittee will so conclude by approving S. 1644 at an early date. 

Mr. Lane. Congressman Madden, representing the State of Indiana, 
is the author of H. R. 7693. It affords us pleasure in this Subcommit- 
tee of the Judiciary to have the testimony of our colleague for whom 
we all have great admiration. 

Mr. Mappen. Thank you, Mr. Chairman. 


STATEMENT OF HON. RAY J. MADDEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Mappen. Mr. Chairman, and members of the committee, I am 
delighted to have this opportunity to appear before you in support 
of the Federal construction contract bills. You know, of course, that 
I am the author of H. R. 7693, 1 of the 7 bills pending before you. 

I am sponsor for this legislation because I am convinced that the 
time has come when the Federal Government can no longer ignore 
the existence of the uneconomical, unfair, and unethical trade prac- 
tice of bid shopping which is so prevalent today on Federal con- 
struction. 

I am receiving numerous letters each day from constituents in the 
First Indiana District, comprising Lake County: both from mechan- 
ical specialty contractors and union members in vigorous protest to 
existing procedures under which lump-sum construction contracts 
are let by the Federal Government. Mechanical specialty contrac- 
tors, which include the electrical contractors, plumbing contractors, 
heating contractors, and sheet-metal contractors, constitute one of 
the few remaining independent small-business groups. 

Under present bidding procedures these independent small-business 
men are becoming more and more dominated by or financially de- 
pane upon the general contractor or are refusing to submit sub- 

ids on Government work for the simple reason that they cannot 
afford to spend the money necessary to estimate a mechanical job 
and have no reasonable assurance that they will get the job if they 
are the lowest responsible bidder. 

Each of these consequences is against the public interest. 

H. R. 7693, which I introduced, the five companion House bills, 
and the Senate-passed bill, S. 1644, face these evils fairly and squarely. 
When enacted, present Federal legislation and procedures would be 
amended to require general contractors on lump-sum construction 
in excess of $100,000 to be built in the United States, to specify in 
their bids the mechanical specialty contractors of their choice who 
will perform the major categories of mechanical specialty work. 

I am convinced that with the passage of this legislation, the prac- 
tice of bid shopping will be eliminated or at least materially reduced. 
Then active competition among subcontractors will increase mate- 
rially because a climate will have been created wherein ethical and 
aboveboard dealings will again prosper. 

Both the industry and the Government will share in these benefits. 
Industry will gain because the ethical general contractor and the 
ethical subcontractor will no longer be at a competitive disadvantage 
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with unethical mechanical specialty and unethical general contractors 
who engage in the unfair practice of shopping the bids after the 
award of the prime contract. 

The Government, and by that I mean the taxpayers, will benefit 
because, as a direct result of eliminating the unfair trade practice of 
bid shopping, unjust enrichment to the unethical contractor will be 
prevented and hence better construction and workmanship will be 
realized from the expenditure of fewer dollars. 

In closing, I want to state that I am very pleased to direct atten- 
tion to the fact that contractors, both large and small, as well as trade 
unions in the electrical, plumbing, heating, piping, air conditioning, 
and sheet-metal fields, have endorsed this legislation. 

Now, Mr. Chairman, that concludes my statement. 

Mr. Lane. Congressman Madden, do you think that under the pres- 
ent law a good many of the subcontractors purposely lack interest in 
our Government contracts because of the present procedure? 

Mr. Mappven. There is no question about that, Mr. Chairman. Real- 
ly, the situation has developed so that the small contractor or sub- 
contractor is in the past. If he did go to the trouble and work and 
expense of making a survey of a job and then submitted bids, the 
general contractor, after he had been awarded the prime contract by 
the Government will proceed to go out and shop around to see if he 
can get cheaper subcontracts. If he can put down the price of the 
original subcontract submitted then it means more profit to him. But 
it discourages smaller contractors from even taking any interest in 
Government construction which, you know, finally means more 
money out of the taxpayer’s pocket. 

Mr. Lane. You think this will encourage the little fellows? 

Mr. Mappen. Ido. No question about it. 

Mr. Lane. Thank you, Congressman. 

The next witness will be the Honorable William G. Bray, a Repre- 
sentative in Congress from the State of Indiana and author of H. R. 
7686. | 

If he is not present he may testify at a later date or submit a state- 
ment. 

The next witness will be Mr. Paul M. Geary, of Washington, D. C., 
executive vice president of the National Electrical Contractors Asso- 
ciation. He is accompanied by Mr. Oliver F. Burnett, Jr., of Chicago, 
president of that association. 


STATEMENT OF PAUL M. GEARY, WASHINGTON, D. C., EXECUTIVE 
VICE PRESIDENT, NATIONAL ELECTRIC CONTRACTORS ASSOCIA- 
TION, ACCOMPANIED BY OLIVER F. BURNETT, JR., OF CHICAGO, 
PRESIDENT OF NECA 


Mr. Geary. Mr. Chairman and members of the subcommittee, our 
association, founded in 1901, has over 3,500 members, concerns which 
are electrical contractors or general contractors also engaged in elec- 
trical line construction. This membership is organized in 109 chap- 
ters through the United States. For many years our association has 
been the recognized spokesman for the more than 15,000 concerns in 
the industry. 

We are small-business men. Most of our members do a gross busi- 
ness of less than $250,000 a year. Of course, some do a gross of several 
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million a year. But even the largest fall within the usual definition 
of small business. Yet the industry itself is a major one—the annual 
volume of electrical contracting now being over $4 billion a year. To- 
gether with the rest of the mechanical specialty contractors, that is, 
plumbing, piping, air conditioning, and the like, the industry i is a $20 
billion a year industry. It is one of the last major segments of our 
economy which is entirely in the hands of independent small-business 
men. 

I realize that this is a busy committee and that the time of its mem- 
bers is very valuable. And I know that there are a number of wit- 
nesses who wish to be heard in support of this legislation. By pre- 
arrangement with most proponent witnesses, I will attempt to present 
one integrated picture of the matter so that they may follow with 
shorter statements or submit their statements for the record as you 
prefer. For this reason, I should like to have the opportunity of 
reading my statement in full. 


DESCRIPTION OF THE BILL 


The operative provisions of the bill before this ee ma- 
chinery of each bill, if you will, is simple indeed. S. 1644 merely pro- 
vides that each prime contractor bidding on a Feder ral constr uction job 
shall specify in his bid the names of the mechanical specialty con- 
tractors, if any, that he will engage to perform the major categories 
of mechanical specialty work involved in the job. The prime con- 
tractor may change those designated for cause, or even without cause, 
if the Federal contracting agency in question permits the change in 
writing. 

The reasons for the legislation—that is, why it is urgently needed 
to protect the Government and to benefit the entire construction in- 
dustry is found in the economic background of the construction in- 
dustry itself. At the risk of repeating “what is familiar to many mem- 
bers of this committee, I should.like to explain some of this background 
briefly. 

When I commenced my association with the contracting industry 
many years ago, the mechanical and electrical part of contracting was 
a minor, inexpensive, and frequently unplanned part of the job. To- 
day it is highly complex and technical. It accounts for approximately 
40 percent “of the total cost of Federal construction. On many jobs 
it is over 50 percent of the cost. On some it may run much more than 
50 percent. It is in this complex part of construction that most of the 

variation occurs. The mechanical part of construction, moreover, is 
rapidly increasing in cost in relation to the whole cost. As short a 
time ago as the end of World War II, just 10 years ago, electrical 
work, for ex: umple, was about 314 percent of the total cost of new con- 
struction. ‘Today we estimate it is 9.4 percent of the cost. 

Mechanical contracting requires an organization of highly trained 
engineers and technical personnel. The cost of this mechanical work 
cannot be estimated by simple rule of thumb or calculation methods 
used for such items as brickwork, painting, and earth moving. Me- 
chanical work is custom made. "Estimating it is very tedious and 
very costly. The direct out-of-pocket expense of preparing a me- 
chanical bid on a major Federal project frequently runs into several 
thousand dollars. Indeed, the cost of estimating the mechanical work 
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on a large project probably exceeds the total cost of estimating or 
preparing the general or overall bid of the prime contractor. 

Only a handful of the general contractors are prepared to perform 
mechanical work; probably about 20 in the entire country. Likewise 
general contractors are not set up to estimate the mechanical work. 
They know what the masonry and painting will cost. But in order 
to prepare a general bid they must first secure subbids for the mechani- 
sal work. 

Accordingly, the great majority of general contractors who do not 
do mechanical work themselves and are unable to estimate it, operate 
in one of two ways when bidding on Federal works : 

Some secure bids from the largest number of mechanical contractors 
possible and after a general contract is awarded to them employ the 
contractors who submitted the lowest responsible bid in each category, 
the ones they used in making their own bid. 

On the other hand, as explained by the Tax Court of the United 
States in the case of Ring Construction Corporation (8 'T. C. 1070) : 

There is a practice among some contractors of shopping among subcontractors 
after successfully bidding for a construction job in order to obtain lower sub- 
contract prices than those previously submitted and used in making up the sue- 
cessful bid. Such a contractor is known as a bid-jobber or bid-shopper and there 
is a policy among subcontractors either not to bid with a contractor known to be 
such a bid-jobber or to bid so high that he, the subcontractor, can still come down 
on his price and get the job. 

This quotation very adequately describes the practice known as 
bid shopping. It is not necessarily initiated by general contractors. 
Just as often the initiation comes from a subcontractor who solicits 
disclosure of the low subbid (known in the trade as the last look) and 
couples the solicitation with an offer to go a few dollars under the 
low price. 

We are not concerned with the ethics of these practices as such; but 
in their economic result. The situation has reached the point on Fed- 
eral construction where it seriously affects the cost of Federal con- 
struction and the stability of the contracting industry. 

The Tax Court in the above-quoted opinion stated the practice led 
some subcontractors to refrain from bidding. Last May I submitted 
to the Senate Judiciary Committee the statements of dozens of the 
best-known mechanical contractors from all sections of the country 
that because of this practice they customarily refused to bid on Gov- 
ernment construction as subcontractors. These statements are in the 
printed record and I will not repeat them here. 

In order to have a statistical analysis of this problem in 1955, I 
had a questionnaire sent out to all electrical contractors in the United 
States, with an annual gross business of more than $1 million. I chose 
these companies because, being the largest under normal conditions, 
they would all customarily bid on the large Federal jobs in their area 
of operations (exhibit A). The replies received were amazing, even 
to one who lives with this problem. 

Less than 25 percent of these companies customarily submit subbids 
on Federal construction jobs. Of the more than 75 percent who cus- 
tomarily refrain from submitting subbids on Federal construction 
jobs, more than 93 percent gave the prevalence of bid shopping as their 
reason for refusing to submit subbids. 
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Even among the small minority of mechanical contractors who do 
customarily submit subbids, that is, the ones who answered “Yes” to 
the first question, more than half wrote phrases on the questionnaires 
qualifying their answer. For example, the following are some of the 
qualifying comments from this group: 

When we know the general contractor and can trust him. 


Many times we bid only with one general contractor (Florida contractor, $12 
million gross). 


Under present bid shopping and bid-peddling conditions we are unable to bid a 
great many projects for lack of a reliable contractor to bid with. 


Bid only to contractors whom we trust. (Tennessee contractor with $28 
million gross). 


We only quote to general contractors in whom we have confidence (New York 
contractor with $10 million gross). * * * We do so only to those in whom we 
have previously established favorable experiences, usually very few. To do 
otherwise would be to waste our money entirely. 

Now, these are typical comments of the 25 percent minority who do 
customarily bid on Government work. 

A very large number of the contractors queried indicated on the 
form that they had not submitted a bid on a Federal job for years. 
And remember, I am referring to the biggest and best equipped con- 
tractors in the country. Incidentally all the questionnaire replies were 
filed with the Senate Judiciary Committee. 

Not only do we have this evidence from the subcontractors, but a 
number of general contractors testifying on behalf of the trade as- 
sociation known as Associated General Contractors of America, Inc., 
have described the difficulties they encounter by reason of not receiv- 
ing enough mechanical subbids. A number of statements to this effect 
by witnesses for AGC may be found on pages 202 and 204 of the 
printed record of the Senate committee hearings. I daresay that each 
member of this committee has received more than one letter from a 
general contractor complaining of the scarcity of mechanical subbids. 

Now, gentlemen, you can well image the economic result of this re- 
fusal of the great majority of the mechanical specialty contractors to 
bid under normal conditions on Government jobs. The field of com- 
petition is seriously restricted. There is not enough healthy com- 
petition to give the Government the low competitive price. We have 
statues making competitive bidding for the prime contract, but the 
Government is getting a competitive price only as to the 60 percent of 
cost which is in the nonmechanical trades. 

The independent decision of more than three-fourths of the me- 
chanical contracting industry that present conditions make it advis- 
able to refrain from bidding on Federal jobs is not the only result of 
the prevalence of this unfair trade practice. You will recall the. Tax 
Court of the United States in the previously quoted opinion said the 
practice also caused those who did put in subbids to use an artificially 
high price “to bid so high that he, the subcontractor, can still come 
down on his price and get the job.” 

In short, under the present situation, the mechanical subcontract 
prices averaging upwards of 40 percent of the total cost are not finally 
negotiated until after the award of the prime contract. When the 
prime bids go in to the Government, the prime contractor does not 
know what the mechanical work will cost him. True, he has some 
preliminary figures. True, also, he may shave these in his estimates 
in anticipation of being able to effect savings by bid shopping. But 
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the price is not final and not definite. A general contractor who has 
an electrical bid at $100,000 who hopes to cut this by shopping to 
$90,000, can’t afford to base his own bid on as low a figure as if be aa 
already negotiated the final low price of $90,000. 

Thus, at present, the price the Government gets is not only too high 
because of the thinness of competition, but too high because it does not 
reflect the final price for the mechanical work. Any prudent owner 
who wishes to secure the right price for construction should adopt a 
system whereby the price for the mechanical work is final before his 
own price is final. 

_From the standpoint of the public then, the prevalence of bid shop- 
ping raises the cost of public works. More important than this, from 
the standpoint of the industry I represent, it keeps the most ethical, 
the best qualified, and the most efficient contractors out of Govern- 
ment work. It deprives them of an opportunity to share in this work. 
Federal construction totals more than $3 billion in each year. Nat- 
urally, we want a fair chance to get our fair share of this on an open 
competitive basis. We do not want special favors—only the open 
competitive bidding which the Federal Government work has tradi- 
tionally afforded in other fields. Further, the Government should not 
be deprived of our services or the lower cost which would result from 
active competition. 

I should like to digress here one moment to suggest that the general 
unwillingness of the highest grade mechanical contractors to bid on 
Government work is not concerted. Our association, at the request 
of the Federal agencies, particularly the Army, has done everything 

ossible to assist the Government in getting more bids. We have a 

etter from the Secretary of the Army commending us for this. The 
real reason for the scarcity of bids however, is the prevalence of bid 
shopping on Federal works. 

Now, I should like to discuss what can be done about this double- 
headed problem—bid shopping and the unduly high cost of Govern- 
ment construction. 

I referred above to the fact that a prudent private owner—purchaser 
of construction—would take steps to see that the price of the me- 
chanical work was finalized prior to the time his own price was fixed. 
And first, I should like to discuss what other large purchasers of con- 
struction—major industrial enterprises and large public bodies such 
as States and municipalities—are doing to protect themselves. 

Most of big industry—and more of it every day—is adopting one of 
three basic plans to assure themselves of the right price when they 
construct major facilities: , 

(a) They make direct, separate contractors with mechanical spe- 
cialty contractors; ; 

(b) They take separate bids for the mechanical specialty work, as- 
signing the low mechanical bidders in each category to the general 
contractor as subcontractors ; or RITE. SAG 

(c) They require the general or prime contractor to specify in his 
bids the names of the mechanical specialty contractors he intends to 
use, thus compelling the prime contractor to finalize his arrangements 
before submitting his bid. 

The first plan of direct, separate contracts is obviously the most eco- 
nomical and satisfactory where the owner has a sufficient staff to co- 
ordinate the work. It is used by such organizations as Chrysler Corp., 
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International Harvester, Montgomery Ward, the States of New York, 
Ohio, North Carolina, Kansas, and Arkansas, the cities of Kansas 
City, Moline, Gary, and Rock Island and others. Naturally this is 
a plan which appeals to many of the mechanical specialty contractors 
I speak for, but admittedly it would present administrative difficulties 
on certain types of Government contracts. We do not advocate it for 
the Federal Government. 

The second plan, the so-called Massachusetts plan, has been used 
successfully by the States of Massachusetts and Llinois for several 
years and ¥ such companies as Minnesota Mining & Manufacturing 
Co., Westinghouse and Pittsburgh Plate Glass Co. Very similar to 
the bill under consideration, it avoids the necessity for the owner to 
coordinate the progress of the work, but does leave the owner with the 
prerogative to evaluate the mechanical bids and select the mechanical 
subcontractors. Here again, there might be administrative difficulties 
in applying this system to Federal public works. 

The third plan, the one recommended by the American Institute of 
Architects official Handbook of Architectural Practices—is precisely 
that prescribed by this bill, S. 1644—simply a requirement that the 
prime contractor list in his prime bid the subcontractors he intends to 
use. This is the plan used by the States of California, Idaho, and 
South Carolina, and such companies as General Electric, Dow Chem- 
ical, Dupont, Ford Motors, Republic Aviation, Sunshine Biscuit and 
Colgate-Palmolive Co. 

For clarification I should like to read a part of the letter of the chair- 
man of the Senate Judiciary Committee to these major industrial 
concerns and part of three illuminating replies. I refer particularly 
to the letters from Henry Ford II, G. M. Read, chief engineer of 
Dupont, and R. L. Yowell, manager of the real estate and construction 
department of General Electric. In this connection all or nearly all 
of the replies are part of the record of the Senate committee hearings 
and are incorporated in the printed record of these hearings. 

It should be noted here that all three of these procedures used by 
77 percent of the companies queried are designed to accomplish the 
purposes of S. 1644. It is our belief that the simple listing require- 
ment of this bill is the most suitable and flexible for the Federal Gov- 
ernment. It should further be noted that none of the minority (23 
percent) of the companies queried use the present procedure of the 
Government without varying it substantially as by prequalification of 
subcontractors, to make it closer to the procedures prescribed by S. 
1644 than the present procedures of the Federal agencies. Of course, 
some of the companies use a combination of these alternatives. 

The plan of S. 1644 involves no additional administration on the 
part of the owner. It leaves all responsibility for performance and 
management in the hands of the prime contractor. The Government, 
as owner, has only one person to deal with and one person to whom the 
owner may look for the fulfillment of the contract. At the same time, 
the Government gets the benefit of active open competition for the 
mechanical subcontracts and the low competitive price for the me- 
chanical work is reflected in the Government’s own price. 

Under the system of S. 1644 the general contractor would be careful 
to secure a large number of subbids from mechanical specialty con- 
tractors prior to submitting his own bid so that he could bid competi- 
tively. He would have no incentive to shop after the award. By the 








FEDERAL CONSTRUCTION CONTRACT ACT 23 


same token, the subcontractors, realizing that their bids would not be 
shopped, would be not only willing to bid, but willing to submit their 
lowest possible figure in advance of the award. Subcontractors are 
asking for no special privilege. They only want a system in which 
they can compete fairly and openly on a competitive basis. At present 
they cannot afford to invest the time and money necessary in preparing 
subbids if there is no reasonable protection to them in the event they 
submit the lowest responsible bid. 

The machinery or procedure which would be followed under this 
bill would also be to the benefit of the general contractors. Under 
present conditions, the ethical general contractor who refuses to in- 
dulge in bid shopping is at a competitive disadvantage with his 
unethical competitor who solicits the same bids with an intent to 
negotiate further after the award. Many general contractors who 
would like to follow their own published code of ethics feel forced 
into bid shopping at the present time because they do not get enough 
subbids and they suspect the subbids they do get are padded in antici- 
pation of shopping. If this legislation were enacted, prime contrac- 
tors would have no trouble in getting as many subbids as they might 
request and they would get subbids carefully figured with a sharp 
pencil. The general contractor who wished to deal fairly with his 
subcontractors would then be under no disadvantage and feel no 
compulsion to negotiate after the award. 

Certainly the Federal Government, the country’s largest purchaser 
of construction services, should be as diligent in protecting its own 
interest in getting the lowest price as big industry is when it pur- 
chases construction services. This bill would give the Government 
such protection. Moreover, the Federal Government has an interest 
in fostering open competition by independent small business and of 
preventing the unfair trade practice of bid shopping. This result 
would be accomplished at the same time by S. 1644. 

T should also like to point out that this legislation has the approval 
of many other independent groups in addition to mechanical spe- 
cialty contractors. For example, it has the hearty approval of many 
of the country’s leading architects and has been endorsed by local 
builders’ groups including many general contractors and by leaders 
of the A. F. of L. craft unions directly concerned. 

I would like the privilege of reading here the statement, in the form 
of a short letter, of William Stanley Parker, of Boston, considered 
by many to be the dean of American architects. He has been for 
many years, and still is, chairman of the committee on contract docu- 
ments of the American Institute of Architects, and he is the coauthor 
of the authoritative book on construction contracting procedure, The 
ATA Standard Contract Forms and the Law (1954). Mr. Parker 
states, in a letter dated April 28, 1955, to the chairman of the Senate 
committee, as follows: 

I understand S. 1644 embodying a Federal Construction Contract Act of 1955 
is before a special subcommittee of the Senate Judiciary Committee of which you 
are chairman. 

I have studied the bill and have already written Senators Saltonstall and 
Kennedy in support of it. I have been connected, for many years, with con- 
struction industry problems and construction efforts to solve them through the 
work of the Massachusetts Building Congress. One of the perennial problems 
has been bidding practices when competitive bids are invited. As I am sure 
you are aware, efforts have been made almost annually to secure congressional 
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action that would improve bidding procedure for Federal public building 
contracts. 


It is frankly accepted by representatives of the Government that what is 
referred to as bid shopping or bid peddling is common practice on Federal 
projects. I believe that is why many high-grade subcontractors decline to submit 
bids and that is not in the Government interest. If the Government will adopt 
a procedure that will assure a subbidder that is the lowest responsible bidder 
getting the job at the figure he quotes, I believe this refusal to bid on Govern- 


ment projects will disappear, to the great advantage of the Government and the 
industry. 


I hope your committee will see fit to give its approval to S. 1644 and request 
that this letter be made a part of your committee records. 


I cannot overemphasize the importance of Mr. Parker’s views. He 
is one of the Nation’s most outstanding city planning architects, serving 
as chairman of the City Planning Board of Boston and as a consultant 
developing long-range chvnminaradanhe for many cities. He has spent 
the greater part of a long and illustrious career in promoting har- 
monious relationships within the construction industry. He has had 
the experience and stands in an objective vantage point. 

I should also like to read from a letter addressed to the chairman of 
this committee by the executive secretary of the Building Trades Em- 
ployers’ Association of Western Massachusetts. I think this letter is 
hi hy significant because it is written by an association composed of 
all elements of the construction industry, including general con- 
tractors, and because the legislative committee of this association which 
made the report on S. 1644 was composed of 2 major general con- 
tractors of the area, 1 subcontractor, and 1 builder-supplier. In this 
connection it should be noted that the general contractors in Massa- 
chusetts endorsing this bill have had experience with the operation of a 
similar Massachusetts statute. The letter is as follows: 


Fesrvary 1, 1956. 
Hon. Tuomas J. LANE, 


House Office Building, 
Washington 25, D.C. 


DEAR CONGRESSMAN LANE: Our association embraces all groups in the building 
construction industry of Springfield, Holyoke, Westfield, and Northampton, Mass., 
including general contractors, mechanical specialty and other contractors, and 
building material dealers. Collectively, we employ over 5,000 men and are con- 
sidered the organization spokesman for overall construction policy in our area. 

Our legislative committee, composed of 2 of our major general contractors, 1 
building material supplier, and 1 subcontractor, has studied the Federal con- 
struction contract bill, 8S. 1644, and wants to go on record with you as support- 
ing it. 

We believe that this legislation very definitely is a step in the right direction 
to prevent the evils of bid shopping and bid peddling which plague Federal con- 
struction. While we do not think the legislation is as strong a ban against these 
evils as the Massachusetts law which has operated for years to the benefit of 
the State and the construction industry as a whole, we nevertheless hope that 
you will support and vote for this progressive legislation. 

Respectfully yours, 
BUILDING TRADES EMPLOYERS’ ASSOCIATION, INC. 
R. B. Suattuck, Hvecutive Secretary. 


As further evidence that general contractors who have had experi- 
ence with this type of procedure are in sympathy with it, the Cali- 
fornia State Builders Exchange adopted a resolution on July 15, 1955, 
endorsing this bill. The two United States Senators from California 
and all members of the State delegation in the House were informed of 
this action. This group includes in its membership and represents 
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many of the large general contractors in the State of California as well 
as subcontractors. Again the contractors of California have had ex- 
perience with the operation of the California State subcontractor List- 
ing legislation. With further reference to the situation in California, 
I respectfully refer you to the letter of Frank B. Durkee, director of 
public works, addressed to the chairman of the Senate committee out- 
lining procedures under which the State either takes separate direct 
bids or requires a list of subcontractors, particularly the statement on 
page 2 of this letter— 


that the division of architects has found that substantial savings have resulted 
from the flexible system now in effect. 


The full text of this letter is also in the printed record of the Senate 
committee hearings. 

It should be noted that enactment of this proposed legislation is 
advocated by the approximately 87,000 mechanical subcontractors of 
the United States because the present system of Federal construction 
contracting is unfair to them. The only oppésition comes from or is 
instigated by a trade association of general contractors, certain indi- 
vidual members of which under the present system of Federal con- 
struction contracting are in position to profit unfairly at the expense 
of the mechanical subcontractors and the Government. 

In conclusion I should like also to quote, for the record, part of the 
very able 20-page opinion of Judge Murray of the Maryland circuit 
court in the case of Marling v. Board of Education in which he re- 
viewed the action of the Board of Education of Baltimore County 
which had made (in 1952) a requirement that all prime contractors 
bidding on school buildings should list in their bids the names of their 
principal mechanical specialty subcontractors. On the basis of sev- 
eral days of detailed testimony, Judge Murray stated : 

Actually, the showing is that it stimulates competition, competition before the 
bidding rather than afterward, and competition resulting in a benefit to the 
board by means of a lesser bid price than the board would receive if the com- 
petition were between subcontractors after the award for the benefit of the 
general contractor. Here, under this requirement the board benefits from the 
competition. Under the other method of selecting contractors, any benefit derived 
therefrom goes to the general contractor. Under this requirement, all general 
contractors are in competition with each other on the same subject matter and 
for the same purpose. There is no restriction on any of them. They compete 
and bid on an equal basis. So do the potential subcontractors. This is the plain 
intent of section 62. This requirement tends to avoid extravagance by prescrib- 
ing a procedure which may reduce costs. No favoritism is involved because each 
bidder is free to select his own mechanical subcontractors, subject only to the 
same right of rejection as exists in more conventional bidding procedure and as 
is provided by the American Institute of Architects’ standard form of agreement. 
As has been pointed out, the difference is only one of method. More vigorous 
competitive bidding for the board’s benefit actually results under this procedure. 

Gentlemen, I submit that a dispassionate study of this bill leads to 
the conclusion that it will save money for the Government. It will 
afford an opportunity for open fair competition to the independent 
small-business men in the construction industry. It is in the public 
interest. 

I appreciate ~~ much this oypestunty of appearing before you. 
(Letter of Mr. Henry Ford If of Ford Motor Co. follows:) 
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Forp Moror Co., 
OFFICE OF THE PRESIDENT, 
Dearborn, Mich. 
Subject: Bill No. S. 1644, policy and procedure—Lump-sum construction 
contracts. 
Hon. HARLEY M. KILcore, 
Chairman, Committee on the Judiciary , 
United States Senate Building, Washington, D. C. 

DEAR SENATOR KILGORE: Replying to your letter of April 28 regarding the above- 
mentioned bill, we are pleased to advise that all of our lump-sum contracts are 
bid by general contractors who must specify the subcontractors they intend to 
use together with the amount included in their proposal for each of the individual 
trades. 

We generally include a breakdown in each proposal form as follows: 

(1) Architectural trades (which are generally performed by the con- 
tractor’s own forces. ) 

(2) Mechanical (which usually include all piping, heating, ventilating, 
and air-conditioning. ) 

(3) Electrical. 

(4) In some instanges we may carry this list further to include other 
subcontractors such as painting, landscaping, and so forth, depending on the 
particular job as to size, value involved in the particular trade, and other 
considerations. 

This is in accord with your item No. 4, page 1 of your letter. In fact we follow 
the procedure outlined under (g) line 13 of the bill, page 3, to the extent that 
our proposal form carries the following paragraph : 

“In the event that it should become necessary to submit for approval the name 
of another subcontractor for any of the following trades, any price benefit realized 
by the contractor by reason of a change in subcontractor shall accrue to the credit 


of Ford Motor Co.” 
As mentioned above we use method No. 4, as outlined in your letter and our 
reason for same would be covered by (f) of paragraph 2, page 2 of your letter. 
It is our feeling that this method of invitations to bid protects the main subcon- 
tractors against so-called shopping for prices after contract award. In other 
words the general contractor must have the right price at the outset. 
We trust this will give you the information you desire and if we can be of any 
further assistance, please do not hesitate to call on us. 
Very sincerely, 
(Signed) Henry Forp. 
Mr. Lane. The other two will be made part of the record at this 


point if you care to. 

Mr. Geary. All right. 

I have here some statements I wish to submit for the record, Mr. 
Chairman, from— 

Mr. C. W. Moseley, vice president of the R. H. Bouligny Inc., of 
Charlotte, N. C. 

From Don B. Clayton, Sr. of Birmingham, Ala. 

From E. R. Edenfield, Edenfield Electric Co., Inc. of Nashville, 
Tenn. 

From J. W. Albright, secretary-treasurer of Triangle Electric Co. 
of Detroit, Mich. 

From J. R. Meehan, vice president of Fischback, Moore & Mor- 
rissey, Inc., of Chicago. 

From Ellis M. Fagan, president, Fagan Electric Co., Inc., of Little 
Rock, Ark. 

I also wish to submit for the record a resolution from the Florida 
Building Industry Council of St. Petersburg. 

Mr. Lane. They will be made part of the record. 

Mr. Geary. That will conclude my statement. 

(Statements referred to were received and appear at the end of 
this record.) 
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Mr. Lanz. You have made a very fair presentation. 

Do the committee members have any questions at this time? 

Mr. Forrester. Mr. Geary, on page 2 of your statement in the 
second paragraph you say: 

The prime contractor may change those designated for cause, or even without 
cause, if the Federal contracting agency in question permits the change in 
writing. 

Mr. Geary. Yes, sir. 

Mr. Forrester. Will you explain to me just what the contractor 
could do if he wanted to change a subcontractor. How would he 
go about it? 

Mr. Geary. He would apply to the contracting officer of the Fed- 
eral agency that had awarded the contract to him for permission to 
change and, of course, the contracting officer, in the performance of 
his duties as an agent of the Government, would want to know why. 
If the reason was to simply lower the price to the contractor without 
benefit to the Government he probably would not be permitted to do so. 
But if the reason was because of any inability to perform, or lack of 
performance by the subcontractor whose name had originally been 
submitted, the change would likely to be permitted. 

Mr. Forrester. It would depend on the contracting officer whether 
they would or would not permit it? - 

Mr. Geary. That is right. 

Mr. Forrester. I notice on page 3, you say: 

Mechanical work is custom made. Estimating it is very tedious and very 
costly. 

If that is true how does the general contractor or prime contractor 
know whether he is getting a good bid or is not unless he is familiar 
with these things himself? 

Mr. Geary. In taking competitive bids, assuming he is an ethical 
general contractor and a good one, he invites bids from as many sub- 
contractors as he has confidence in and he determines from their esti- 
mates by that competitive method which is best qualified to do the job. 
He does that before the Federal Government has made the award 
to him—before he submits his bid to the Government, instead of after. 

At the present time a great many of them are just guessing. 

Mr. Forrester. Under the terms of this bill it is—does a subcon- 
tractor become liable to the Government or is the prime contractor the 
one who is liable ? 

Mr. Geary. The prime contractor is liable to the Government. 
The legal opinion we have had is that the Government assumes no 
general legal liability by virtue of having approved or disapproved of 
any particular subcontractor. 

Mr. Forrester. How would the prime contractor protect himself 
as against the subcontractor ? 

r. Geary. By requiring him to post a bond if he sees fit; or by 
any other method he wants to use. 

Mr. Forrester. You say any other method. That does require 
him to make a bond ? 

Mr. Geary. He has a definite contract with him and, as regards the 
contract, he has recourse against him for performance and if he wants 
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to further assure himself of performance he can require a bond. The 
bond companies are always glad todothat. — - 

Mr. Boyz. The prime contractor could withhold part of the money 
that was due until the work was satisfactorily performed. 

Mr. Forrester. Of course, I understand he would have the right to 
pursue. 

Mr. Geary. He has recourse to every method to get performance 
that the Government has to secure performance from the prime 
contractor. 

Mr. Forrester. I just wonder if you had that. What do you think 
of a stipulation that the contractor would make a bond ? 

Mr. Geary. We would not have any objection. 

Mr. Forrester. I was just thinking about that because we know in 
the administration of the statutes some States will permit you to make 
a bond; some States will allow someone else to enter and sign the bond. 
But for years the majority of States have found out that if they want 
to recover they had better have surety bonds in the first place. 

Mr. Geary. In drafting the bill we avoid any attempt to change the 
relationship that seeenealy exists in the industry between prime con- 
tractors and their subcontractors. There are some today who un- 
doubtedly require a bond from their subcontractors. There are some 
today who undoubtedly require it. Others do not because they operate 
like a family or one concern. 

Mr. Forrester. The reason I assumed you have heard the prime 
contractor say, “I am the one that has the responsibility and I am the 
one the Government is looking to,” is because we must admit there is 
truth in that. 

Mr. Geary. I would appreciate—— 

Mr. Forrester. And he says, he is the responsible one. 

Mr. Geary. He is entitled to protection and it is available to him. 

Mr. Forrester. I was just wondering what could be done in that 
respect. On page 9 of your statement—and I would like to say to 
you that you have made a very illuminating statement here. The 
gentleman has tried his best to put in his statement all the things that 
might arise. You have heard here that industry has adopted three 
different methods. One is to make separate contracts with mechani- 
cal specialty contractors. But I believe you said that might not be 
convenient to the Government. Will you tell me why? 

Mr. Geary. Because it would eliminate something that I think the 
Government attaches a lot of importance to—and so do I, by the way— 
and that is to be able to hold one prime contractor responsible for the 
construction job. 

Mr. Forrester. That is the thing the prime contractor is kicking 
about now in relation to the subcontractor. I am just wondering why 
that could not be done by the Government. Why could you not divide 
the work up—individual subcontractors. Why could it not be done 
by all prime contractors. Let one bid for the specialty work and some- 
one for the other kinds of work. 

Mr. Geary. Someone has to coordinate the work and it would in- 
volve much more expense from the Government if the contractor does 
not perform this function. 

me. Forrester. Would it not also operate in the case of big busi- 
ness ? 











FEDERAL CONSTRUCTION CONTRACT ACT 29 


Mr. Geary. Where they do award separate contracts they must co- 
ordinate all the jobs through their own archivectural department. 

Mr. Forrester. That is the question you referred to on page 10, 
section (a). Yousay: 

They make, direct, separate contracts with mechanical specialty contractors— 


referring to big industry. 

Mr. Geary. Some do. 

Mr. Forrester. Do the big majority or is that an isolated method? 

Mr. Geary. I would not say it is a majority. I think a majority 
today lean toward the system we are talking about—a system under 
which the owner has a hand in the selection of the subcontractors 
along with the general contractor. And the details that the general 
or prime contractor is responsible for. 

Mr. Forrester. Does the Government have a hand in the selection 
of a subcontractor ¢ 

Mr. Geary. Under our proposal the Government would not have 
and presently it does not have. 

Mr. Forrester. What right do they have for requiring the prime 
contractor to name a subcontractor ? 

Mr. Geary. That is where they would apply their power. 

Mr. Forrester. Do they have a right to reject him ? 

Mr. Geary. I believe not. 

Mr. Forrester. Is that incorporated in the bill we have before us? 

Mr. Geary. I think it is not. I believe not. Counsel advises it is 
not. We would have no objection if the Congressman wanted to 
write it in. 

Mr. Forrester. I would like to expand this. You did have a hear- 
ing in the Senate in about 1953 and I believe there was a joint com- 
mittee hearing. 

Mr. Geary. There was. 

Mr. Forrester. And I went over with the chairman and was there 
5 minutes. My wife was very sick so I did not participate in those 
hearings so this is practically a matter of first impression to me. 

Mr. Geary. I am very glad to explain anything you want. 

Mr. Forrester. And I may ask some questions that have been gone 
over before but I want you to indulge me because I was not in those 
hearings. 

Mr. Geary. That is right. 

Mr. Forrester. You said that where they do not use the one set out 
in (a) that they take a separate position for the mechanical specialty 
work and the other several works. Why could not the Government 
operate in that manner ? 

Mr. Geary. The Government could operate that way. The State 
of Massachusetts does. We do not propose it in our bill S. 1644 
because we do not want to disturb the existing arrangement any more 
than necessary. 

Mr. Minter. You do not want to make it any more stringent upon 
the Government ? 

Mr. Geary. That is right. 

Mr. Forrester. But you do think it would be all right ? 

Mr. Geary. Yes. 


Mr. Lane. Would it make it very expensive for the Government ? 
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Mr. Geary. I think it would require more administration and would 
have a tendency to increase the cost of the prime contractor. Under 
the plan we propose it would be as it is done now. He would do his 
negotiating first and then bid. 

{r. Forrester. I would think that to be true of the Government and 
with a major industry. 

Mr. Geary. It is true of major industry. 

Mr. Forrester. If it is true on the part of the Government it is 
true of big industry. 

Mr. Geary. I think so. 

Mr. Forrester. How about the Federal contracting agencies? Do 
they recommend this legislation or are they against it ? 

Mr. Greary. Some of them are opposed to it. 

Mr. Forrester. Who, for instance, is opposed ? 

Mr. Geary. I have heard—in fact at the last hearing, I believe— 
the Army or the Department of Defense testified against it. 

Mr. Forrester. What part of the Federal Government and con- 
tracting agencies are favoring this legislation ? 

Mr. Geary. I am going to let counsel answer it because I am not 
sure I am familiar with it. 

Mr. Henry H. Guassize (counsel). May I suggest that the Federal 
agencies have been asked for reports but, of course, we have not seen 
those reports so we cannot say for sure what their opinion is. From 
talking to some of them I can suggest that my belief is that Atomic 
Energy Commission was going to submit a report saying they neither 
ee for or against and same from the General Accounting 

ce. 

We assume that General Services Administration and the Defense 
Department will recommend against it under the wholly mistaken 
idea that this would cause administrative difficulties in some manner. 
But this is just our assumption because we have not seen the reports. 

Mr. Lanz. Yes. 

Mr. Mitier. As I remember, the Senate record—I may be in error 
on it. At the time the Army was requested for an opinion, Robert 
Stevens was then Secretary. He submitted a letter in opposition to 
this legislation. But then, as I refresh my recollection on the point, as 
the hearings developed and as the representatives of the Army came 
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to testify finally under questioning and during the interrogation the 
position did not appear as vehement as was mentioned in the letter. 

Mr. Guasste. I would not like to speak for the Department of the © 
Army. 

Mr. Mister. I am talking about whether I am properly reciting 
the facts of the Jast hearing in the Senate. 

Mr. Guassie. I do not feel that the Department of the Army at any — 
point recommended the legislation. I think they admitted that if the 
competition was thin—were that conclusively established—then it 
would save money for the Government but I do not think it is a fair | 
statement to say they recommended it or withdrew their objection and 
they can tell you how they feel about it. 

Mr. Forrester. Let me say to Mr. Geary and to counsel. All I 
know is what I have heard. I have heard that the various Govern- 
ment contracting agencies were against this bill. Does the gentlemen | 
know if that is true or not? 
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Mr. Guassie. There have been three hearings on similar legislation 
—1952 on a Senate bill called 2907; in 1953 on 8. 848. These bills were 
onterehy different bills from this bill. 1 would say tremendously dif- 

erent. 

Mr. Lane. Those bills went much further than this bill ? 

Mr. Guassir. At those hearings I think all of the departments that 
submitted statements were against the bill. The present bill, at the 
hearings in May, the Department of the Army and the GSA sub- 
mitted statements recommending against the bill. I believe the 
Atomic Energy Commission 

Mr. Forrester. Does the gentleman apprehend that as this hearing 
proceeds that this position will receive any favorable recommendation 
from any part of the Government contracting agencies ? 

Mr. Guasstie. It is hard for me to predict something like that. But 
I assume that 1 or 2 agencies will submit reports stating that they 
have no recommendation for or against it. That is my assumption. 

Mr. Geary. I would like to answer the Congressman. We take off 
all the paint and varnish and we get down to two reasons. General 
contractors are opposed to it because some of them want to be per- 
mitted to shop the bids after they have the contracts. The Federal 
Government agencies that are opposed to it are opposed for the one 
reason that they do not want the ioameaen of the United States to tell 
them what they can or cannot do. No other reason. 

An Army RepresEnTATIVE. Would I be out of order to try to answer 
a question which might be cleared up now and may be forgotten later? 

Mr. Lane. We will listen to all of them when the time comes. 

An Army Representative. I simply wanted to answer that question 
which might later be forgotten. 

Mr. Lane. We will give you all the time you want later on. We 
want to maintain regular order if we can. 

Mr. Forrester. Mr. Chairman, on page 13, you show the machinery 
in this bill will be for the benefit of the general contractor 

Mr. Geary. The ethical ones. Some of them are now at a disadvan- 
tage because of the unethical general contractor. There are lots of 
very honest and good contracting concerns and I hope I have not 
created the opinion that the majority of them are not honest. I am 
just saying it is possible that those who do these things force all their 
competitors to do the same thing to compete with them. 

Mr. Forrester. Let me ask the gentleman this—I have always had 
an assumption that the majority of our people in this country were 
honest. 

Mr. Geary. I think so. 

Mr. Forrester. And I would have that assumption unless the gentle- 
man’s opinion would contradict it that the majority of these prime 
contractors are honest. Does the gentleman hear that ? 

Mr. Geary. Yes. 

Mr. Forrester. Those unethical contractors—prime contractors— 
that you are talking about. About what percentage would they be in 
the overall of prime contractors doing business with the Government ? 

Would it be very large or very small ? 

Mr. Geary. I doubt if there would be near 10 percent who would 
intentionally initiate this kind of practice. But the practice exists 
and even those who do not intend to misuse the subcontractor who 
spent his time and money preparing an estimate which they use to 
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t a job are very often forced to do it because of the competition 

use of what they are up against. 

We would like by this legislation to eliminate as much of that sort 
of taing as We can. 

Mr. Forrester. We have now discussed the prime contractors. Let 
us get on to the honesty of the subcontractors. I think we could take 
the same position. 

Mr. Geary. Exactly. 

— Forrester. We could assume the majority of those were honest 
also. 

Mr. Geary. It is not the general contractor’s action which causes it. 
It is, perhaps, just as often the subcontractor who peddles his bid. He 
waits until the contractor has received the award of the Government 
contract. Then he inquires of him what is the lowest bid and “what 
do I have to do to undercut that bid ?” 

Mr. Forrester. Are we going to have the right to assume then that 
the subcontractor is going to be more ethical than the prime con- 
tractor ? 

Mr. Geary. No, sir. 

Mr. Forrester. They are the same human beings. 

Mr. Geary. Yes. 

_ Mr. Forrester. And if that be true under the terms of this bill is 
it not perfectly possible for the subcontractors to get together on all 
these bids they submit to the prime contractor and the prime con- 
tractor finds he has to tell the Government who his subcontractor is 
going to be and he may be caught in the same situation? 

Mr. Geary. No, sir. The prime contractor has the opportunity to 
shop all he wants to before celesiatiinn his bid to the Government. 

Mr. Forrester. Suppose they got together. 

Mr. Geary. They could do that afterwards just as well. They could 
do that under any system until they got into trouble with the antitrust 
authorities. 

Mr. Forrester. Then, if one says I will put a little lower bid in 
and I will get the contract, isn’t there a danger of collusion ? 

Mr. Geary. If I bid a little lower I will be named by the general 
contractor and, therefore, he will be tied to me unless he can prove to 
the Federal Government I am unable to perform or he accounts to 
the Government for the price saving. 

Mr. Forrester. I am just saying it might be. The odds may be 
just as great if the subcontractor comes in and makes the bid and 
the prime contractor has to designate him. Isn’t collusion a two-way 
process ? 

Mr. Geary. The general contractor is not being charged with col- 
lusion but with shopping the bids after he has received the bids when 
he used some subcontractor’s bid to get it. That is the man here who 
should be dealt with. Under this bill he would not bid that way. 

| eg he has submitted his bid to the Federal Government he is all 
one. 

Mr. Guasste. May I suggest that any collusion that occurs is a vio- 
lation of the law. We have adequate Federal and State statutes 
against collusion but we do not think it has anything to do with this 
problem. If we do have any subcontractors in collusion either now or 
after passage of this bill, there is adequate law to prevent that and 
the Antitrust Division is getting jail sentences on that. 
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Mr. Forrester. Does the gentleman tell me that the Antitrust De- 
partment would be free to investigate every case he found out where 
there is collusion or not? You get one case of collusion out of a 
thousand; isn’t that about right ? 

Mr. Guasste. I think our antitrust laws are reasonably well en- 
forced. I do not think we can assume that collusion would go 
unpunished. 

Mr. Forrester. I would assume that, as a practicing attorney. I 
do not believe it is possible to investigate all these things. I do not 
think there would be collusion. 

Mr. Geary. The same possibility of collusion will exist as presently 
exists. The prime principle of the bill is to enable the prime con- 
tractor to get in all the bids it wants prior to its bid to the Govern- 
ment and then decide whose name it is going to use in its submission 
to the Government. 

Mr. Forrester. I think the gentleman has answered my question 
well. It is just the same possibility. 

Mr. Guary. Just the same. 

Mr. Forrester. So we would not improve it from that standpoint. 
We .would only be sitting there and switching things to other sub- 
contractors but there would not be any switching after the Govern- 
ment had made its award. The shopping would come before. 

When there are 8 or 10 or 12 general contractors preparing their 
position there certainly is not much possibility of collusion and the 
bids could come from anywhere in the United States? 

Mr. Geary. I am not trying to point out that subcontractors as 
a group are any more honest than general contractors. They are 
not. Weare all the same kind of people. 

Mr. Forrester. That is my view exactly and only a few are wrong. 

Mr. Geary. Only about 10 percent of us are wrong. 

Mr. Guasste. We do not consider this an athieal problem. It is a 
practice that has grown up because of the existing Federal pro- 
cedures and a practice that would not be in existence if the pro- 
cedures were corrected. It is not a question of anybody’s ethics. 

Mr. Forrester. Can the gentleman tell me what has been the ratio 
of failures of people in this subcontracting business with the Govern- 
ment £ 

Mr. Grary. It is quite high. I would hesitate to call a figure today 
but I will say it is higher than the average business. The mortality 
rate is high. 

Mr. Forrester. Would you say it is higher than these people doing 
identical work but doing it in a nongovernmental capacity ? 

Mr. Geary. Yes. I believe it is. The others are taking a smaller 
risk. Most of the business is confined to near where they are doing 
business on a cost-plus basis or on smaller projects. Ordinarily, the 
Government’s projects are large. This proposed legislation would 
not apply to anything under $100,000. 

Mr. Forrester. Does the gentleman have any statistics on what have 
been the average earnings or losses in doing this business with the 
Government. 

Mr. Geary. I do not have them with me but I can furnish them to 
the committee and I will be glad to do so. 

Mr. Forrester. I think that would be good, Mr. Chairman. The 
gentleman is of the opinion that these subcontractors have lost more in 
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Government projects than with private business or non-Government 
industry. 

Mr. Geary. I believe that to be true. 

Mr. Forrester. That is all. 

Mr. Lane. Any more questions? 

Just before you conclude, Mr. Geary, I think you have tried to help 
us here. Your criticism in reference to these general contractors is as 
to about 10 percent. What I would like to clear up in my mind is 
about subcontractors abused by these contractors. A good many of 
the subcontractors are sitting idly by and waiting until the contract is 
awarded and then they go to shopping themselves. It is a two-way 
street. 

Mr. Geary. That is correct. 

Mr. Lane. It is not just a general contractor. It is a subcontractor. 

Mr. Geary. I hope I have not conveyed any idea that my remarks 
directed against certain contractors were not also directed to sub- 
contractors. 

Mr. Lane. And while the situation is as it is we will still have the 
subcontractors waiting and going after the work after the contract 
has been allowed and that stirs up competition among the subcon- 
tractors. 

Mr. Geary. That is my opinion. 

Mr. Lane. In other words, a good many of the subcontractors would 
be satisfied if this legislation, or some legislation along these lines, was 
passed to place their bids with the general contractor and while the 
situation is there as it is they will fail to bid, hoping they will be in a 
better position later. 

Mr. Geary. That is right. Even to the extent of saving themselves 
—e cost of estimating by having available the figures compiled by 
others. 

Mr. Lane. It would be easier. If they would say $92,000, we will 
do it for $89,000. 

Mr. Mitter. Mr. Geary, under this legislation, presume that the 
prime contractor came to the contracting agency and presented a jus- 
tifiable reason for a substitution in this specialty contract which was 
granted by the contracting agency; and as a matter of fact, not as a 
result of bid shopping, he has as a matter of pure and simple negotia- 
tion got hold of the original contract which is not performed for some 
reason. You get a subcontractor who now has a bid for a specialty 
work of $50,000 less than from the original subcontractor. To whose 
benefit would that lower cost go? To the Government or to the prime 
contractor ¢ 

Mr. Geary. It would then go to the Government’s responsible con- 
tracting officer to determine that. If he saw fit to say to the prime 
contractor, “We cannot approve this change unless the Government 
is to benefit by it, either by the entire amount or part of the amount.” 
That would be possible under this proposed legislation. 

Mr. Forrester. I understood that Congressman Bray is scheduled 
to testify. Is he inthe room? 

Mr. Bray. I have a short prepared statement. I was the one who 
introduced this bill in the last term. I have nothing I can add to the 
general thinking on the matter. I am not acontractor. I am a lawyer 
and I have given it some thought and did introduce this bill sometime 
ago; itis mimi the same as the other bill. 

Mr. Forrester. You may proceed. 
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STATEMENT OF HON. WILLIAM G. BRAY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Bray. Mr. Chairman and members of the committee, I am 
happy to have this opportunity to appear before you and state briefly 
why I hope this committee will see fit to report favorably and at an 
early time the Federal construction contract bill. 

As you know, I am the author of one of the six House bills that are 
pending before your committee, along with the Senate-passed S. 1644. 

I am convinced that the establishment of fair bidding procedures 
for Government construction such as these bills provide will eliminate 
the unfair and unethical practices of bid-shopping and bid-peddling 
on Federal work. This not only would be of great benefit to the 
thousands of independent small-business men in the contracting indus- 
tries, but also will be of great benefit to the Government in the form 
of substantial savings on Federal construction. 

For the first time, procedures will be established which will enable 
the small-business man to have a fair opportunity to share in Federal 
construction on an open competitive basis. 

The bill takes nothing away from anyone. It simply establishes a 
businesslike procedure to govern the letting of Government contracts. 

It has been my observation that too frequently our laws do not 
enable the small-business man to get a fair share of Government busi- 
ness. I have seen this brought out dramatically as a member of the 
House Armed Services Committee. 

My experiences with the small-business man have convinced me that 
as a rugged individualist, he does not want special favor. He certainly 
never seeks gratuities or handouts. All he asks for and all he expects 
is that he have a fair chance to compete. 

This legislation has my full support because I believe it will pro- 
vide full opportunity for the independent small-business man to pros- 
per in a free economy. 

Mr. Lane. Thank you, Mr. Bray. 

Our next witness will be Mr. E. H. Herzberg, secretary-manager 
of the Milwaukee Electrical Contractors Association of Milwaukee, 


Wis. 


STATEMENT OF E. H. HERZBERG, SECRETARY-MANAGER, MIL- 
WAUKEE ELECTRICAL CONTRACTORS ASSOCIATION, MILWAUKEE, 
WIS. 


Mr. Herzeerc. Mr. Chairman and gentlemen, I am secretary-man- 
ager of the Milwaukee Electrical Contractors Association which is 
affiliated with the National Electrical Contractors Association. I sub- 
mit this statement on behalf of the 54 companies that are members of 
the Milwaukee association which I represent, to express our interest 
in and enthusiastic support for the bill before you and our belief that 
it will be beneficial to the entire construction industry and to the Gov- 
ernment. 

The State of Wisconsin has for several years now had a State law 
requiring prime contractors on State and municipal public works to 
list the subcontractors which they wish to use. i am familiar with 
the operation of this law and believe it has operated in the public inter- 
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est. I feel that S. 1644 will work even better. It has the advantage of 
more exhaustive study and of obviously being more carefully drafted. 

In the absence of a listing provision, conditions on public works are 
chaotic. Subcontractors anticipate and expect bid shopping. Some 
do not bid at all. Some bid only to a few general contractors with 
whom they have personal ties. Most put in bids at such a price that 
they may negotiate afterward and still make a — That is, they 
do not quote the best price. All put in their bids at the very last 
minute in order to minimize bid shopping as much as possible. 

The practice of submitting subbids at the last moment is the order 
of the day. It is not, however, a good practice. It creates a real hard- 
ship on the general contractor because he does not have time to care- 
fully evaluate the bids or to see that they are fully responsive. 

On the other hand, with bid shopping eliminated, the general con- 
tractor does not have this problem. He can ask for firm written bids 
at a fixed hour upon representation that the subcontractor who submits 
the bid which he uses in making his own bid will be given the contract 
if he himself is awarded the prime contract. Under such an orderly 
procedure the prime contractor will have no difficulty in getting as 
many bids as he wishes in whatever form he designates, and at the 
exact time he may set, sufficiently ahead of the prime bid opening. 

Some of the general contractors in my area feel that it would be well 
to have provision in the Wisconsin listing statute requiring the sub- 
contractor to submit a bond with his bid. I do not feel that this is 
necessary at all since any prime contractor who wishes his subcontrac- 
tors to submit bonds only has to make it a requirement that they do so. 
On the other hand, our own membership has carefully considered this 
and we would have no objection at all if the Wisconsin statute should 
require the subcontractor to submit a bond. 

There also has been some discussion at this point in California. Sub- 
contractors there are quite willing to have the California statute 
amended to require the submission of bonds with the mechanical sub- 
contract bids. 

With respect to the bill before you, I am sure that if the general 
contractors should suggest that this bond requirement be added to 
the legislation the mechanical subcontractors would have no objection 
whatever. The national offices of the National Electrical Contractors 
Associations advised me that this would be their position. 

However, I do want to emphasize that it would be adding a needless 
complication to provide by statute for something which is entirely 
within the control of the prime contractor anyway. In other words, 
such an addition would appear to me to be as out of place as a require- 
ment that the prime contractor should submit a bond with his prime 
bid, since the awarding authorities themselves may make such a re- 
quirement and they, as a practical matter, do make such a require- 
ment. The proper solution of the bond question with respect to 
subcontractors seems to me to be to leave it up to the individual prime 
contractor whether or not he prefers or chooses to ask for bonds or 
other assurances with his subcontract bids. 

In my opinion, gentlemen, bill S. 1644 has been admirably drafted 
and it would be difficult indeed to improve upon it. 

Mr. Lane. Thank you, Mr. Herzberg. Are there any questions? 
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Mr. Morris. Mr. Chairman, In making my statement, Mr. Chair- 
man, I represent three groups and my statement is to apply to all of 
them. 

Mr. Lane. You may proceed. 

Mr. Morris. Thank you, Mr. Chairman. 


STATEMENT OF JAMES G. MORRIS IN BEHALF OF THE HEATING, 


PIPING & AIRCONDITIONING CONTRACTORS’ NATIONAL ASSO- 
CIATION (INCLUDING ALSO THE ELECTRICAL AND PLUMBING 


CONTRACTORS OF BOSTON, MASS.) 


Mr. Morris. I am James Morris, executive secretary of the Heating, 
Piping and Airconditioning Contractors’ Boston Association and a 
member of the Massachusetts bar. 

While I am executive secretary of the Boston association, Mr. Fred 
Williams, president of Fred Williams, Inc., Boston, and chairman of 
the legislative committee of the national association, Mr. Joseph S. 
Kearney of Northwestern Heating and Plumbing Company of Chi- 
cago and I have been designated by the Heating, Piping and Aircon- 
ditioning Contractors’ National Association to present the views of 
that association and its members to this committee. Mr. Williams and 
Mr. Kearney are here with me. 

This national association is an organization of approximately 1,200 
contractors throughout the country. There are 40 affiliated local 
associations, some of which are State associations, as for example, the 
New York association, the North Carolina association and the Wiscon- 
sin association. Others are metropolitan associations such as the 
Boston association and the Chicago association. Our members com- 
plete heating, piping, and air-conditioning contracts substantially in 
excess of $1 billion a year. 

In addition to Mr. Williams and Mr. Kearney, I am accompanied 
by Mr. James Rawson, representing the joint conference committee of 
the electrical construction industry of Boston, and Mr. Joseph P. 
Coughlin, coordinator of the joint board of the plumbing industry of 
Boston and vicinity. In order to conserve the time of the committee 
and to keep within the limit of the number of witnesses, I am, with 
their consent, representing the views of the electrical and plumbing 
industries of Boston, as well as the views of the heating, piping, and 
air-conditioning contractors throughout the country. 

During the 82d and 83d Congresses, we followed closely the study 
given to the matter of revising existing practices and procedures that 
govern the letting of lump-sum Federal construction contracts and 
the Federal construction contract bills then pending. We carefully 
reviewed all of the arguments presented in behalf of and in opposition 
to that legislation and concluded it was in the public interest. These 
prior bills, however, were complex and apparently there was consid- 
erable confusion as to their intent and operation. 

S. 1644, the bill now before you, is very much shorter and simpler. 
Indeed, this bill (and the companion House measures) are so clear 
in language and in operation as to defy distortion. 

It simply provides that on lump-sum Federal construction jobs in 
excess of $100,000 the prime contractor shall list in his bid the names, 
if any, of the mechanical specialty contractors that he has contracted 
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with or intends to contract with directly to perform the major cate- 
gories of mechanical specialty work. He may, of course, accomplish 
any category of this work himself. In this case, he should list himself 
as the one that will perform such category. 

In the event of default of the subcontractor named, the prime con- 
tractor may select another subcontractor, again of his own choosing, 
and all that he is required to do is to notify the Government agency in 
writing of the name of the substitute contractor. 

Regardless of default, he may substitute a subcontractor providing 
he first notifies the Government agency in writing and that agency 
permits the substitution, after it has taken care of the interest of the 
Government by making certain that money savings resulting from the 
change accrue to the Government. 

What could be more simple? And how could legislation more effec- 
tively deal with the unfair trade practices of bid shopping and bid 
peddling that are so prevalent on Federal construction under existing 
procedures ? 

My own State of Massachusetts has had in effect for several years 
a statute applicable to State construction somewhat more complex, but 
with similar procedure. Under the Massachusetts statute separate 
bids are taken. The low general contractor must use the subcontrac- 
tors who have filed bids in accordance with the statute. While this 
takes some of the freedom of choice from the general contractor which 
S. 1644 does not, it serves to accomplish the same result; namely, to 
materially reduce the practices of bid shopping and bid peddling to 
give the State better construction for less dollars. 

Experience under the Massachusetts statute clearly establishes that 
this legislation will not disturb the sole responsibility of the general 
contractor for the full coordination of the job. We have found that, 
once a determination has been made as to the subcontractors to be used, 
the work will proceed precisely in the same manner as it does today, 
with the general contractor, and he alone, having the responsibility to 
the owner for performance on time and in accordance with plans and 
specifications. Nor does the procedure entail any additional burden- 
some administrative duties. 

I am glad to state that the general contractors of Massachusetts 
who originally opposed this legislation, have now cooperated in put- 
ting it into operation. They are more pleased with its operation every 
day. The Associated General Contractors of America chapter in 
Massachusetts has been part of this fine cooperation. It is working in 
Massachusetts and working well. I am grateful that one of our 
important groups of general contractors in Massachusetts because of 
its experience with the Massachusetts statute has voluntarily sent each 
member of this committee a letter endorsing S. 1644. I refer to the 
letter of the Building Trades Employers Association dated February 
1, 1956, a copy of which I have here. 

The State of California has a listing statute even closer in form to 
S. 1644. Indeed it is substantially identical. I am able to state that 
California State Builders Exchange, Ltd., which I understand in- 
cludes most of the large general contractors in that State, has recently 
endorsed S. 1644. I have here a letter from this California Builders 
Exchange to our attorneys dated January 7, 1956, advising us of 
approval at the meeting of their board of directors held on July 15 
and 16, 1955. 
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I should like also to refer again to a letter addressed by the director 
of public works of the State of California to Senator Harley M. Kil- 
gore, chairman of the Senate committee, stating that his department 
on normal construction work either requires separate bids or the prime 
contractor to list the subcontractors. Part of this letter is as follows: 
The primary objective of this system is to secure the lowest total cost to the 
State for completing the work. However, the other considerations listed as (b) 
and (c) in your letter are also present. The division of architecture has found 
that substantial savings have resulted from the flexible system now in effect. 
I am enclosing samples of a notice to contractors and proposal form which have 
been used under this system. 

The State of Idaho also has a provision relating to State construc- 
tion providing simply that the contractor shall list his principal sub- 
contractors and I am submitting for the record a statement of Mr. 
Claude Detweiler of Twin Falls, Idaho, a member of the National 
Electrical Contractors Association, the National Association of 
Plumbing Contractors, the Mechanical Contractors of America and 
also a member of the Associated General Contractors of America, Inc., 
stating that this law is operating efficiently and satisfactorily in Idaho. 
In the State of Wisconsin there is also a listing statute similar to S. 
1644. The statement of Mr. E. H. Herzberg, secretary manager of 
the Milwaukee Electric Contractors Association states that the Wis- 
consin law has operated in the public interest. 

We are convinced as a result of our study of the Federal construc- 
tion contract bill and our experience under and observations of the 
workings of the similar statute in Massachusetts, that the legislation 
is in the public interest. 

It can injure no one except the unethical general and mechanical 
specialty contractors. As to their lots, I submit that we should have 
little concern. 

It will benefit the Federal Government by enabling it to realize 
substantial money savings yearly on its construction. 

It will benefit the general contractor by better assuring him of an 
adequate number of competitive subbids, submitted by the best quali- 
fied subcontractors, and received in sufficient time before closing to 
enable him properly to evaluate them and estimate his costs on a busi- 
nesslike basis. For example, Mr. Fred Williams and Mr. Joseph 
Kearney who are accompanying me and who do not now bid on Federal 
construction undoubtedly will bid on all Federal work in their areas 
when this bill becomes law. 

It will insure the specialty contractor that his bid will not be mis- 
used and thus encourage a wider circle of competition among these 
independent small-business men with more of them having an oppor- 
tunity to share in Federal construction. 

Mr. Lane. Are there any questions ? 

Mr. Miter. I presume that on some of these Government contracts 
where the amount is involved, so far as the specialty work is concerned, 
is a sizable sum that the cost of making an honest and thorough esti- 
mate would run into thousands of dollars. 

If you did it honestly and thoroughly and in a businesslike way 
you would spend thousands of dollars to submit a bid. 

Mr. Morris. That is correct. 
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Mr. Miuuer. And if eventually the prime contractor started to shop 
his bid some one who had not prepared an estimate would be better 
off ? 

Mr. Morris. He would have no overhead on that one facet of his 
operation. 

Mr. Lane. I wonder if Mr. Williams who accompanies Mr. Kearney 
or Mr. Rawson would like to say anything at this time because it is 
seldom we have such a fine delegation all the way from Massachusetts 
with something to tell the congressional committee and I feel I express 
the views of this committee that we welcome you down here and we 
appreciate the remarks of your spokesman here. At least, Ido. I sup- 
pose my colleague, Mr. Donohue of Massachusetts, will join with me in 
saying that your statement has been a very able and fine presentation 
of the facts coming from you men who are engaged in the industry. It 
comes from your life and experience and it has value and means some- 
thing to the committee. 

I am wondering now if my colleague would like to make a statement. 

Mr. Dononve. I would like to add a comment. 

Mr. Williams mentioned about the amount of money spent in makin 
these studies prior to making the bid to the prime contractor. He 
said these studies often entail expense that runs into thousands of 
dollars. Now, after submitting your bid to the prime contractor and 
after going to all this expense, in the event he does not see fit to accept 
your bid, is there any way you can be reimbursed for that expense ? 

ak WituraMs. No sir. None whatever. It is strictly a worthless 
effort. 

Mr. Bortz. I would like to have a little more fill in on that observa- 
tion. Did I understand you to say it will benefit the Federal Govern- 
ment by enabling it to realize a substantial money saving yearly on its 
construction? How does that come about ? 

Mr. Witu1aMs. It comes about this way, Congressman. Under the 
present method you are not getting the better class of subcontractors 
submitting their bids. They do not do it for the reason that they have 
no heart in it. They are going to be chiseled and the general contrac- 
tors will take advantage of them. The reason the Government puts 
these contracts out on a competitive bidding is on the assumption that 
they will receive the lowest possible bid. 

Mr. Bortz. Will the gentleman yield there? 

Does the Army or other governmental agencies adopt your philoso- 
phy? Are they willing to agree that the method you bidders employ 
makes for money saving to the Government ? 

If you could agree on it—and they can go ahead and use this method 
of doing business if they want to? 

Mr. Forrester. Will the gentleman yield ? 

The answer of the Government agencies is they should be faulted for 
not doing it. Ifthe import of this law is to make for more competition 
and bring into the picture better subcontractors the Government will 
save money. 

Mr. Frep Wiiu1aMs (Boston). I should like to comment on that. 
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STATEMENT OF FRED WILLIAMS, CHAIRMAN OF LEGISLATIVE COM- 
MITTEE, MECHANICAL CONTRACTORS ASSOCIATION, BOSTON, 
MASS. 


Mr. WituraMs. Mr. Chairman and gentlemen of the committee, in 
the practice of bidding on Government contracts as it exists today the 
general contractor is actuated by subcontractors who do that kind of 
business which involves the chiseling and cutting down of bids that 
is going to take place after the contract is awarded to the contractor. 
In consequence, the award to the main contractor is going to become 
much higher. 

The aanment does not participate in savings. The general 
contractor is the one to whom that saving goes. 

Another manner in which it will reflect a saving to the Government 
is the fact that you will have many contractors, not only subcontrac- 
tors, but many general contractors, highly qualified, who have no 
interest at this time in bidding in Federal work because of the condi- 
tions that exist. I think there will be more time taken, a better prime 
contractor brought into the picture and subcontractors who would 
turn over to the Government at an earlier time their building and they 
would have a better building. I think these are the advantages to the 
Government if this bill should go into effect. 

Mr. Forrester. Have you any information to show that if there had 
not been any subcontractors who would come up and take these con- 
tracts with the prime contractors who had been doing business with 
the Government 

Mr. Witurams. As I stated before—— 

Mr. Forrester. No contractor has failed on that account. Has he? 
That he has not been able to make a contract ? 

Mr. Wuu1aMs. I refer to our company in particular, Mr. Forrester. 
We decline to bid on large Government contracts at the present time 
because of the condition prevailing. We will bid on Government con- 
tract work where we are a prime contractor for work of our particular 
mechanical specialty. Occasionally, there is a contract which involves 
replacement of mechanical specialty work and our company does 
contract with the Bureau of Yards and Docks and with the Army and 
GSA for that type of work. But where work is contracted through 
general contractors we decline to bid on those particular projects. 

Mr. Forrester. But, nevertheless, the Government has always been 
able to get their contract work done? 

Mr. Wiuu1aMs. Oh, I think they will always be able to. 

Mr. Lang. They may be completed but in some areas where com- 
petition is so keen 

Mr. Kearney. May I comment? I come from Chicago where there 
is a wealth of contractors, but they are not all wealthy. 

Mr. Forrester. I would assume that even some subcontractors who 
sublet their work or sublet some phases of it—tell me, how do they do 
that? Do they bid-shop or do they have open competitive bid? 

Mr. WiitraMs. I would like to answer that, Mr. Forrester. Let us 
preface the remarks that we make by saying we do not admit all the 
virtues. 

Mr. Forrester. And you assume that—— 
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Mr. Wiiu14Ms. Let me go on please. We feel that if this chiseling 
and unfair bidding practice was eliminated at the top level with the 
prime contractor it would reflect all the way down through the sub- 
contractors and sub-subcontractors and the middle people. 

Mr. Forrester. What are those contractors doing now—the prime 
contractors? Are they bidding and bid-shopping too ? 

Mr. Witu1aMs. Some of our contractors ¢ 

Mr. Forrester. Yes. 

Mr. Witu1ams. Oh, sure. Yes. That was very much in evidence, 
but it goes a little further up in Massachusetts. hen we submit the 
frozen bid, some 48 hours before going to the contractor, we have to 
name our subcontractors. 

Mr. Forrester. How does this take care of that subcontractor? 

Mr. WittiamMs. We feel that at least he has to live with a person that 
he named going in. 

Mr. Forrester. He has to live with the prime contractor. 

Mr. Wuui1ams. The prime contractor has to live with the subcon- 
tractor. 

Mr. Forrester. What is there in this bill that will prevent shopping 
with the subcontractor ? 

Mr. Wiu1aMs. The only answer is what I have said. It is that if 
you went in on the basis suggested here that it would have a tendency 
to change that picture all the way down the line. 

Mr. Forrester. I am not talking about the tendency. What I am 
asking you is, Isn’t there in this bill before you that you are going to 
stop the prime contractor from chiseling, so to speak—haven’t you 
left it wide open for the subcontractor to do that ? 

Mr. Witt1aMs. We admit they are doing it. 

Mr. Forrester. Now, I am asking you, have you remedied it? 

Mr. Dononve. If there was in this legislation that the prime con- 
tractor or the subcontractor cannot be eliminated from the picture 
without the assent and acquiescence of the Federal contracting agency. 

Mr. Wicu1aMs. That is true. 

Mr. Forrester. You said the name of the subcontractor. He can 
go out and subcontract with others to do other parts of the work? 

Mr. Morris. Mr. Forrester, if I might mention it. In our mechan- 
ical specialty work there is so little subcontracting to be done that 
it isa very negligible amount of the work. 

Mr. Forrester. That is not true of all the contracts in the Govern- 
ment. 

Mr. Norris. As far as our company is concerned we submit bids and 
are awarded a bid by the awarding authority on the basis of our bid as 
submitted. We place our orders with the subcontractors whose prices 
we use in our contract at the time the estimate was originally prepared. 

Mr. Forrester. That is what you do? 

Mr. Morrts. Yes, sir. 

Mr. Forrester. As I understand it, many of the Government agen- 
cies when submitting the plans and specifications for heating projects 
including alternate plans and when bids are submitted on this project 
the prime contractor must submit his bid on a much different alternate 
of each plant including lighting, wiring, heating, plumbing. Under 
those conditions subbids would be requested by the prime contractor in 

reparing a prime bid and the lowest responsible subcontractor would 
eon to be named for the basic plan. Is that true? 
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Mr. Morris. That is not the wording of the bill; no sir. 

Mr. Forrester. Well, here is a question. When the Government 
awarding agency selects a successful contractor and determines they 
will employ 3 or 4 with different contracts, will this necessitate the 
prime contractor using 3 different men, 1 for plumbing, 1 for heating 
and a different one for electrical contracting ? 

Mr. Kearney. No, sir. The effect of receiving a base proposal for 
one of these particular trades, any one of which you may name, plumb- 
ing, heating, or electrical, and then an alternate which might provide 
for the substitution of a fluorescent fixture in exchange for another fix- 
ture, the general contractor, in preparation of his bid, would have to 
refer to the proposal of the electrical contractor which he was using in 
his base proposal and note that same electrical contractor for the al- 
ternate proposed a deduction of X dollars for the substitution of the 
particular type of electrical fixture. 

The same would follow so far as the plumbing was concerned if they 
were adding one complete toilet room. 

If our particular company happened to be the plumbing contractor 
with a bid of, say $100,000, with an alternate bid for adding, possibly, 
1 toilet room or any other group, or 1 particular fixture—if we had a 
proposal in it for that particular fixture and the general contract 
would use that particular dollar value. He would not be able to go 


to some alternate—— 7 
Mr. Forrester. I understand the answer is “No.” He would be 


awarded the contract? 

Mr. Kearney. The man who was low in the beginning on the hase 
would get it. If the alternates were of a particular great size that re- 
flected a change in the base bid plus alternates then it would be fair and 
legitimate to accept a different bidder, listing the other bidder on that 
alternate. 

Mr. Forrester. What I am trying to find out on that possibility is 
who would get that subcontract ? 

Mr. Kearney. It would be the one whose base bid plus or minus the 
alternate equaled the amount the awarding authority, the Govern- 
ment agency, saw fit to accept. 

Mr. Forrester. Well, now, as common practice for a prime con- 
tractor, is it usual to receive the instructions so many hours or months 
before the Government—let me put it this way: Is it common custom 
that the prime contractor receives the subbids hours and maybe min- 
utes before the prime bid is due to be submitted to the Government 
authority ? 

Mr. Kearney. I would imagine that could take place on the present 
system; yes. But if the system were changed, a freeze period could 
easily be established, that the general contractor would require his 
subbids 24 hours before his bid is due in the hands of the Government 
agency. 

Mr. Forrester. But even if he wanted to he would accept one at the 
last minute ? 

Mr. Kearney. In that event it is common practice for general con- 
tractors to mail a bid from a distant city to a governmental agency 
and then telegraph a modification of the bid, 2 or 3 hours before the 
closing hour of the bids. In that event the general contractor could 
also telegraph a modification of his particular subcontract. 
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Mr. Forrester. Isn’t it true also that the prime contractor would 
also like to know someone in whom he could have confidence and—— 

Mr. Kearney. Yes sir. 

Mr. Forrester. Let me ask you this. To insure against the possi- 
bility of selecting an unknown subcontractor who may prove unre- 
liable, isn’t it natural that the prime contractor will select a subcon- 
tractor who has wide national reputation ? 

Mr. Kearney. Yes. It is. 

Mr. Forrester. Would not this tend to squeeze out the small sub- 
contractor for competition who may, under the present system, have 
been investigated and found unreliable ? 

Mr. Kearney. If they are unreliable we do not feel the Government 
would want them, nor should the Government have them, nor should 
the contractor use an unreliable bidder. 

Mr. Forrester. But now, under this bill, as you have it now, doesn’t 
that put the contractor where he has to assume responsibility for the 
subcontractors ? 

Mr Kearney. He should investigate the contractor if he is unac- 
quainted with him. 

Mr. Forrester. But supposing he does not have time to do it and 
I can certainly understand he often would not have time. 

Mr. Kearney. Then he should not entertain a bid from a subcon- 
tractor with whom he is unfamiliar and whom he has not heard of 
before a reasonably close period. 

Mr. Forrester. I think I could readily say you would sometimes 


be aware that you had to use a contractor whose responsibility you 


did not know. 

Mr. Kearney. No, sir. 

Mr. Forrester. The reason I am asking that is, I am trying to 
arrive at the truth and if you gentlemen can show me how you will 
save the Government some money, I will vote for you. You might 
say, to some extent, that “I am from Missouri.” If you can show me 
you have my vote. 

Let me ask you this. Doesn’t this bill put itself where there could 
be more price rigging than there is now ? 

Mr. Kearney. I fail to see it. 

Mr. Forrester. You cannot change it unless you have some reason- 
ably acceptable remedy. If you have no good reason you must go 
with the contractor. 

Mr. Kearney. If you feel someone will come in with a cheaper bid 
after the general contractor has submitted his bid, or after some 
subcontractor comes in with a reliable subbid-—— 

Mr. Forrester. What is the matter with a cheaper bid? 

Mr. Kearney. Nothing, if it is from a reliable, responsible contrac- 
tor. If some subcontractor comes in lower, then the prime can go 
around to the governmental agency and see one good representative 
of the Army or Navy to show him we can save him $50,000 by award- 
ing this subcontract to X-contractor and ask would you like to have 
us change the name of our subcontractor ? 

We agree to that, Mr. Congressman. 

Mr. Forrester. Do you think that would happen? 

Mr. Kearney. No; I do not think it would happen under present 
procedures. What is happening at the present date is that the general 
contractor is taking that $50,000 and pocketing it himself. 
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Mr. Forrester. I do not say it is inaccurate. Let us find out. I 
would assume that the prime contractor has the direct responsibility 
to the Government and the Government agency surely it would come 
along and check it and see if the work was done according to con- 
tract and they are discharged from the contract. 

Mr. Kearney. We presume they do. 

Mr. Forrester. Then why is it that the Government does not get 
the type of work that the Government has specified in the contract ? 

Mr. Kearney. It is very possible, and probable, and does happen 
that all contractors could perform a cheaper grade of work without 
being completely caught by a Government inspector. 

Mr. Forrester. This will not change that ? 

Mr. Kearney. No, sir. 

Mr. Forrester. Do you know whether the Government has any 
assurance that this bill would tend to discourage instead of encourage 
price rigging ? 

Mr. Kearney. I have no knowledge on that subject. 

Mr. Forrester. You do not know what the position is on that? 

Mr. Kearney. I know of no way that price rigging will end by this 
legislation. 

Mr. Forrester. This would leave you in the same situation. 

Mr. Kearney. Yes. 

Mr. Forrester. I want to ask you this: The gentleman is acquainted 
with a letter from the Secretary of the Army dated 1955. 

Mr. Kearney. I am not familiar with it nor with the testimony of 
Mr. Scheel 

Mr. Forester. Is that in relation to section 4 (b) ? 

Mr. Kearney. I am not familiar with his testimony. 

Mr. Forrester. Is that in conection with 4 (b) ? 

Mr. Lang. It is 3G. 

Mr. Bortz. Mr. Forrester’s question presupposed Mr. Kearney was 
a lawyer. 

Mr. Morris. I think, if I may say so, the contention that the Depart- 
ment of the Army made is competely without merit. This gp 
originally introduced, and not as it now provides, provided that tf . 
prime contractor wished to change subcontractors he could do so if 
the subcontractor were approved by the Government. 

The Department of the Army said that would entail responsibility 
on the part of the Government for the work of the subcontractor or 
might do so merely because the Government had approved the sub- 
contractor. 

Section 6 of the rules of contract now gives the Government the right 
to approve or disapprove subcontractors and certainly they have never 
admitted heretofore that that made them liable for the subcontractor 
or relieved the prime contractor of any responsibility. 

By the same token the Army Procurement Regulations provided in 
the same way and they did not become responsible for the subcon- 
tractors. 

The regulation of the Atomic Energy Commission and GSA—and I 
am reasonably familiar with those regulations—provided for approval 
of the subcontractor on all jobs and no one ever contended that was not 
so. Every private contract I have seen provides that the Government 
must approve in such cases. The American Architect provides. for 
thesame. It does not relieve the prime contractor. 
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It seems to me the contention is prefectly ridiculous and beyond that 
the bill no longer says “approve.” The Senate committee struck the 
word “approve” out and substituted “permitted.” So there is nothing 
in the bill that has to do with “approval.” I think it is altogether too 
far fetched to say that the change of subcontractors does not leave 
the responsibility on them to relieve the subcontractors. 

Mr. Forrester. The Secretary of the Army has a little different 
opinion. 

Mr. Morris. Yes; I have expressed my own opinion of the Secre- 
tary’s opinion. 

Mr. Forrester. I am glad of that. 

Mr. Lane. Was the Secretary of the Army a lawyer? 

Mr. Morris. It was a JAG Office opinion. I do not believe the 
Secretary of the Army is able to cite any authority for that opinion 
and I could submit such standard things as Parker on Contract Forms 
in the law and other cases. So there is no responsibility involved even 
where you approve. 

Mr. Forrester. Suppose I was a prime contractor and you were my 
subcontractor, that I would designate and after I designated you in 
my contract and was accepted by the Government and I wanted to 
remove you, and I have the Government agree to let me remove you 
and substitute someone else. What redress would you have in court? 

Mr. Morris. The bill expressly provides that the prime contractor 
may replace subcontractors. 

Mr. Forrester. The subcontractor could say, I have been remove: 
wrongly. Couldn’t he come in and sue you ? 

Mr. Morris. Mr. Congressman, if the subcontractor had a con- 
tract 

Mr. Forrester. Can he sue the prime contractor ? 

Mr. Morris. The subcontractor might have a contract on which he 
could sue. On the other hand—— 

Mr. Boytz. They do it now. 

Mr. Forrester. I am just trying to get the background again. Iam 
trying to find out what the proper view of the prime contractor is and 
who is going to be responsible. 

Mr. Morris. The bill expressly provides that creates no privity of 
contract. 

Mr. Forrester. If you go to the Government and ask to change 
contractors, then you would have to defend yourself in a damage suit. 

Mr. Morrts. If he has a contract and he violates it, he could be sued. 
That is the situation that exists. . 

Mr. Forrester. Of course, that is true. But you are asking a differ- 
ent question. 

Mr. Mitrrr. No: it has nothing to do with it. 

Mr. Forrester. If you are going to exonerate one we must know the 
liability of the other. 

Mr. Miter. We are not exonerating anyone. 

Mr. Bortz. There is no question of exonerating anyone. 

Mr. Forrester. Page 4. The general contractor and he alone has 
responsibility to the owner to perform on time the plans and specifica - 
tions. 

Mr. Mriter. That has always been true. : Pt 

Mr. Forrester. But here you are asking for different legislation. 

Mr. Mitier. But no different in that respect. 
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Mr. Forrester. No. But you are asking him to make changes when 
the prime contractor is to be restricted in whom he is going to make 
his prime contract with. 

Mr. Miter. No. The only qualification is, Who is free to give the 
subcontractor the invitation. The only qualification is that he notify 
the Government beforehand. 

Mr. Forrester. And that is all the qualification ? 

Mr. Boyer. His bill is predicated on these points. Why should he 
get someone for twenty or fifty thousand dollars less unless it insures 
to the benefit of the general contractor. 

Mr. Forrester. | can see where it might appeal to him. If you are 
making up a bid for a contract I expect you would operate on the idea 
that you might lose on one particular thing but on some other part of 
the contract you might make some money. 

Mr. Boyz. Granted. 

Mr. Forrester. And the prime contractor operates on the basis that 
the responsibility is his. 

Mr. Bortz. That isthe philosophy of the bill. The reasoning behind 
the bill is that I have to take this man with his $128,000 bid. I can’t 
shop to get someone to do it for, let’s say, $110,000. 

Mr. Forrester. I have the idea. 

Mr. Lane. We will have to have all the Government agencies testify 
later on. 

Mr. Morris. Mr. Congressman, can I answer your question ? 

Mr. Brickrietp. My question is right on that same point, Mr. Mor- 
ris, it is on page 3. 

“regardless of default, the prime contractor may substitute a sub- 
contractor provided he first notifies the Government agency in writing 
and that agency permits the substitution.” 

As I read it, regardless of default or any acts at all of breach of 
broken contract, he can substitute a subcontractor or a contractor. 
The contractor can do without the services of the subcontractor by just 
notifying the Government agency and if the Government agency then 
permits he can go out and get another subcontractor. 

Mr. Boye. Let the two men work it out. The subcontractor, if 
he is aggrieved, can file suit against the general contractor. 

Mr. Forrester. Would it be a good defense to rely on this statutory 
language and say, if this becomes law I can terminate—— 

Mr. Morris. You have no right under the law to terminate a con- 
tract. These things will happen before the contract is made or before 
the general contractor signs a contract with anybody. He will try to 
get rid of the person he names to get another fellow at a lower cost. 
Once he enters the contract he is bound by it to the Government. 
The Government is bound by contract, too. If he wants to breach 
the contract that is his responsibility. There is however no privity 
of contract between the subcontractor and the Government. 

Mr. Bricxrietp. A prime contractor would only be responsible to 
the Government. 

Mr. Morris. And the Government does not come into the picture 
either if the prime contractor wants to substitute another one and 
accept the possibility of a suit on his subcontract if the Government 
says O.K. The Government has nothing to do with his breaching the 
contract. 

Mr. Brickrrevp. And you do not think this would enter-—— 
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Mr. Morris. Personally, I would say, “No,” but counsel is better ad- 
vised than I. 

My opinion is that this could not change the arrangement between 
the contractor and subcontractor. 

Mr. Dononve. Isn’t there a right of action against a third person’ 
who brings about failure of a contract ? 

Mr. Morris. Only if the third person causes the breach of contract. 

Mr. Dononve. Supposing the prime contractor, without good cause, 
went to the contracting agency of the Government and because he did 
not like the way the subcontractor was wearing his tie, “I don’t like 
you any more. I want you replaced” and “I want someone else put 
in there” if he was the contracting agent of the Government would 
you say the Government was contributing to the breaking of the con- 
tract of the subcontractor ? 

Mr. Morris. Mr. Congressman, I do not think that, assuming the 
prime contractor has an actual contract, that the right of either party 
could be impaired by some permission the Government gave the 
prime contractor. The bill expressly provides that the subcontractor 
could not sue the Government. The subcontractor would sue the 
prime contractor. This procedure is very widely used. 

Mr. Forrester. When you make contracts with governmental 
agencies the prime contractor lets out parts of his work to the sub- 
contractor. Does the subcontractor go out and shop with other sub- 
contractors for that work ? 

Mr. Morris. No. 

Mr. Forrester. It is a practice that only goes on with the Govern- 
ment and does not operate in nongovernmental 

Mr. Kearney. I answered that question both times—— 

Mr. Forrester. I did not ask that question before. 

Mr. Kearney. You asked if we had that problem on governmental 
contracts ¢ 

Mr. Forrestrr. I asked one witness if he had that problem. I do 
not know what his answer was. 

Mr. Kearney. That was Mr. Williams. 

Mr. Morris. We have on schedule as a witness a representative from 
the sub-subcontractors and I think he would be a very appropriate per- 
son to inform you on that subject. 

Mr. Forrester. I will be glad to hear from him. But I think this 
man might possibly answer the question, too. I just want to know 
whether the policy was different when dealing with governmental 
and nongovernmental agencies. And when dealing with nongovern- 
mental agencies, doesn’t the subcontractor go out and contract parts 
of his work with subcontractors ? 

Mr. Miter. I think the testimony was that it was done. Some used 
the more direct method and that would eliminate what the Govern- 
ment is doing: 

Mr. Forrester. I do not think the testimony was that everybody 
did that. I want to bring it right down to this question. Isn’t it true 
that subcontractors in nongovernmental work, after getting the sub- 
contract—don’t they make contracts with other subcontractors and 
don’t they permit shopelon in order to get that work done? _ 

Mr. Morris. The opportunity to do it in the case of mechanical con- 
tractors is slight—because the subcontractors are very, very few, and 
when it comes to equipment, the equipment is specified by name and 
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there is no opportunity to do any chiselling when you have to furnish 
equipment specified. The other branches have only a few sub- 
subcontractors where you have requests for labor or material. It isa 
very minor thing. 

Mr. Lane. Is it a fact that when you get to the subcontractor you 
are getting down to the small fellow who does his own work ? 

Mr. Morris. Yes. 

Mr. Forrester. Supposing one contractor contracts for plumbing 
and heating and light and he makes a subcontract with the prime 
contractor and the subcontractor goes out and he gets talking to one 
particular plumber and another-—— 

Mr. Morris. No. The job is broken down into kits parts—plumb- 
ing, electrical, and heating. One firm takes over the heating. The 
man who takes over the heating will live up to the specifications on 
the heating. He is to specify the boiler he shall use. He must buy it 
from the manufacturer he has to deal with. Mr. Williams will cor- 
rect me if I am wrong. It is primarily the matter of controls and 
you cannot shop controls because there are only three companies in 
the country. The pipe covering is such a small part that the entire 
job does not permit wasting time even to bid-shop. 

So, the opportunity to bid-shop is there is such a small proportion 
that there is no incentive to do it. I imagine the same thing applies in 
respect of the electrical work. 

Mr. Mitier. May I ask a question on the question of Mr. Forrester. 
As a matter of fact, in a large project, each of the items you mentioned 
would be done by subcontract ? 

Mr. Morris. That is correct. 

Mr. Miter. He is presuming a situation that one contractor is 
going to have to sublet some of the plumbing. In our bill here I would 
presume that these specialties by themselves would be covered under 
the provision of the bill as eabteutieste and the prime contractor 
would intimate to the Government the man who was going to do the 
electrical, plumbing work and the man who was going to do the heating 
work. Ifa phase of the work would be subject to subcontracting, it 
would only be a very small part 

Mr. Morris. A very minute part. 

Mr. Lane. The subcontractor is narrowed down to his particular 

little field—the electrical or plumbing—and it is not a grouping like 
Mr. Forrester suggests. 
_ Mr. Morris. You take your main contract and 40 to 50 percent of 
it is subcontracted. When you chisel there the amount of money you 
have involved to be chiseled is substantial. But divide the 50 percent 
among three mechanical contracting groups and that means that about 
15 percent, roughly, goes toeach group. That 15 percent is going to be 
divided up amongst the subcontractors so his subcontractors are not 
getting anything. So there is no opportunity to do the chiseling on 
the lower level as there is on the higher level. 

Mr. Forrester. The reason I asked that question—I have been told 
that that was done and I am simply trying to develop all the facts. I 
have been repeatedly told that a subcontractor would contract to do 
several of these jobs—just a portion of the main contract—plumbing, 
heating, lighting, and probably other things, and then that subcon- 
tractor goes out and parcels portions of those jobs to other people. 
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Mr. Morris. Well, Congressman, never having been associated with 
such subcontractors, I could not say. 

Mr. Forrester. I would not know that you would call that man un- 
ethical. 

Mr. Morris. It is poor practice. 

Mr. Forresrer. I imagine any man would do that to keep from going 
broke. I donot see anything unethical. 

Mr. Morris. Even if a subcontractor goes to all this work of figuring 
and you use his figure to arrive at the price you put in to the general 
contractor, don’t you think you would be morally bound to give the 
job to the man who made it possible for you to get it ? 

Mr. Forrester. I would say we are all human. 

Mr. Morris. We can legislate ethically. 

Mr. Lane. Mr. Morris, just before you close now, there is one ques- 
tion Mr. Forrester asked. Is the general contractor in his business 
able to find out through trade practices whether or not a subcontractor 
is reliable and financially able to get the qualifications and do the job 
that might be awarded to him? Has the general contractor got at his 
disposal booklets or pamphlets or records or journals so he can look 
up and find out whether a subcontractor in Illinois is qualified to take 
over the work and whether he is competent to do the job? He would 
not be going blindly. 

Mr. Morris. Each trade has its national association. I particularly 
represent the heating, piping, and air-conditioning groups of the na- 
tional association. If a contractor felt there was some doubt and 
called up about a pipe contractor in some part of the country he would 
get an answer. He would find out his financial condition from Dunn 
& Bradstreet’s. 

Mr. Lane. Just a telephone call? 

Mr. Morris. He has every opportunity available to get that informa- 
tion prior to the time he accepts him and names him as his subcon- 
tractor. 

Mr. Lane. Thank you, Mr. Morris. May I say you and Mr. Wil- 
liams, Mr. Kearney, Mr. Coughlin, have been very helpful to our com- 
mittee. I may say now at this stage of the hearing that there have 
been statements filed in support of this measure as part of the case, by: 

The Honorable J. Percy Priest, a Representative from the State of 
Tennessee (author of H. R. 7668). 

Mr. Davis H. Elliot, of the Davis H. Elliot Co., Inc., of Roanoke, Va. 

Mr. Peter T. Schoemann, general president of the United Associa- 
tion of Journeyman Plumbers and Steamfitters and Apprentices of 
America, Washington, D. C. (Note: Mr. Schoemann appeared and 
testified orally on March 7, 1956. 

Mr. C. W. Moseley, vice president of Electrical Constructors, Inc., 
of Birmingham, Ala. 

Mr. E. R. Edenfield, president of the Edenfield Electric Co., of 
Nashville, Tenn. 

Mr. J. W. Albright, secretary-treasurer of the Triangle Electric Co., 
of Detroit, Mich. 

Mr. J. R. Meehan, vice president of Fischbach, Moore & Morrissey, 
Inc., of Chicago, Tl. 

Mr. Claude Detweiler, president of Detweiler Bros. & Power Engi- 
neers, Inc., of Twin Falls, Idaho; and 
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Mr. Ellis M. Fagan, president of the Fagan Electric Co., of Little 
Rock, Ark. 

Together with these, telegrams have been received and letters that 
will become part of the record. 

The next witness we have is Mr. Walter F. Limbach, of Pittsburg, 
a member of the board of directors of the Sheet Metal Contractors’ 
National Association. 

Mr. Limbach. 


STATEMENT OF WALTER F. LIMBACH, PITTSBURGH, PA., MEMBER, 
BOARD OF DIRECTORS, SHEET METAL CONTRACTORS NATIONAL 
ASSOCIATION 


Mr. Limpacnu. Mr. Chairman and gentlemen of the committee, this 
statement is submitted not only to represent my own views and those 
of my company, but also on behalf of the Sheet Metal Contractors’ 
National Association. I am a member of the association’s board of 
directors and of its joint labor relations committee. This statement 
has been approved by the association. 

My company, founded in 1901, operates in both the Pittsburgh area 
and in the Columbus, Ohio, area. We do heating, plumbing, piping, 
air conditioning, and sheet-metal work. In our Pittsburgh and Co- 
lumbus operations we employ a total of almost 500 skilled mechanics, 
about 250 of them sheet-metal workers and members of the Sheet 
Metal Workers International Association, and about 250 of them 
steamfitters and plumbers who are members of the United Association 
oe smatenre and Apprentices of the Plumbing and Pipefitting 

ndustry. 

The Sheet Metal Contractors’ National Association is a business 
league with some 1,200 member companies and over 40 local chapters 
throughout the United States. Sheet-metal contractors do a variety 
of work, including ventilating, air conditioning, industrial waste and 
fume removal, sheet-metal fabrication, and warm-air heating. I be- 
lieve we may all be properly classed as independent small-business 
men, my Own company with about 500 skilled building trades me- 
chanics béing among the largest. 

This national association has officially considered and endorsed the 
Federal construction contract bill. The members of the association 
not only endorsed this legislation but feel that it is of the utmost 
importance to them and to their economic welfare. 

I believe that my company is well qualified to handle heating, 
plumbing, piping, and sheet-metal work of almost every kind and 
on almost every type of Federal project. In the past we have bid as 
subcontractors on a large number of Federal projects. We have 
found it most unsatisfactory, however, and we now hesitate to bid on 
any Federal work as subcontractors. As a practical matter, our firm 
will not bid on Federal work except when there is absolutely no other 
work available. We simply deem it uneconomical to spend the large 
sums of money necessary to estimate complex mechanical work on 
Federal jobs because submitting the lowest sub-bid gives no assurance 
that we will get the job. 
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Sheet-metal contractors work as subcontractors to the general con- 
tractor and in many instances as sub-subcontractors to the heating 
and piping subcontractors. In this second aspect—as sub-subcontrac- 
tors—the provisions of the bill would not apply directly to our in- 
dustry, but they would have a most important effect on our bidding. 
Let me describe the typical present procedure on a Federal project. 

The heating and piping contractor delays ae eet bid to the 
general contractor until the very last minute before bid time. De- 
liberately, he bids high or makes his bid incomplete or ambiguous. 
This is known as the first-round figure. The prime contractor’s bid 
then becomes a bet based on his guess of the price at which he can buy 
a subitem rather than a businesslike bid based on calculated costs and 
the lowest subprices. The prime contractor, who succeeds in getting 
the project, then begins shopping the first-round bids among not only 
the Sora and piping contractors who bid to him but also among 
am who did not bid and might be induced to come up with a low 

ure. 

"The sheet metal sub-subcontractors supply a large part of the total 
costs that make up the bid of the heating and piping contractor. The 
heating and piping contractor, finally wanted, the contract in this 
haggling procedure may in his turn attempt to shop the bids of sheet- 
metal contractors. 

Here we see another evil in bid shopping. The sheet metal con- 
tractors, as sub-subcontractors, are also inclined to submit artificially 
inflated first-round bids. Thus the bid which the Government received 
is doubly inflated. 

I should like to digress here to say that I have read much of the 
record of the hearings on this bill before the Senate Judiciary Com- 
mittee and of the records on previous bills in the 83d Congress. It 
appears that some witnesses for the administrative agencies have taken 
the position that this bill is discriminatory in some fashion against 
nonmechanical subcontractors, sub-subcontractors and material sup- 
pliers. 

I want to state positively that I speak for the only substantial group 
of sub-subcontractors—the sheet-metal contractors. We do not con- 
sider this bill discriminates against us. We feel it will be of great 
benefit to us and we are wholeheartedly behind it. Moreover, the 
material suppliers feel the same way as we do. I have in my hand a 
copy of a letter from the National Association of Electrical Distribu- 
tors addressed to the chairman of this subcommittee dated January 
30, 1956, expressing their support and endorsement of this legislation. 

Numerous other building material suppliers and distributors have 
endorsed this legislation. As an example, I would like to submit 
for the record a copy of a letter written on behalf of a large number of 
manufacturers of building materials endorsing this type of legislation. 

(Letter of Electro-Silv-A-King Corp. addressed to Hon. William 
Langer, chairman of the Judiciary Committee of the Senate, dated 
February 24, 1954, and signed by the president of the Electro-Silv-A- 
King Corp.) (This letter is at p. 76 of these hearings. ) 

I am not aware of any group of subcontractors of sub-subcontractors 
or material manufacturers, dealers or suppliers who have ever sug- 
gested any opposition to this bill. Under those circumstances I con- 
sider this suggestion of certain Federal agencies that we are dis- 
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criminated against to be nonsense. In face of the evidence, if it should 
be repeated at these hearings it would be less than candid nonsense. 

To go back to my description of present practices, I personally 
know that this bid shopping is a prevailing practice on Federal con- 
struction in the area in whch we work and I am advised that it is a 
prevailing practice throughout the country. My contacts with the 
sheet-metal industry which are extensive through active trade associa- 
tion work indicate that our contractors consider this one of their most 
critical problems. 

When this bill is passed we will have some reasonable assurance that 
if we submit the lowest bid to the successful prime contract we will 
get the contract. Heating and piping contractors, able to rely on 
fair treatment from the general contractor, can extend the same fair 
treatment to their sub-sheet-metal contractors. Under these conditions 
neither we nor any other qualified company would be hesitant to esti- 
mate all Federal projects in our area and submit subbids to all prime 
contractors who are bidding. 

We would like to have this opportunity to compete openly and fairly 
for Federal work and I feel the Government would benefit if we did 
have this opportunity. There would be more bids and they would be 
closer. The mechanical subcontract prices would be finalized before 
the submission of the prime bid. Therefore the price to the Govern- 
me would be based on this low competitive price for the subcontract 
work. 

Of course, bid shopping is a problem also in private work but it is 
far less serious. Most of the large industrial purchasers whom we 
work for—Aluminum Company of America, Armstrong Cork, Gen- 
eral Motors, Continental Can, Bell Telephone of Pennsylvania—have 
learned to establish sound bidding procedures on their work. These 
procedures are similar to those which we believe the Government 
should establish. On smaller jobs there is usually a personal rela- 
tionship between the prime contractor and the subcontractor that tends 
to minimize bid shopping. On State projects and school work in 
Pennsylvania and Ohio separate bids are taken for mechanical work 
and this eliminates bid shopping. 

One would think that the Federal Government agencies, the largest 
purchasers of construction, would modernize their own procedures 
without being required to do so by Congress. They have been incred- 
ibly slow in doing this. They seem concerned with making their pro- 
cedures easy rather than sound and economic. Moreover, there is a 
real question as to whether the agencies could establish the modern 
procedures of this bill without legislation for the Defense Department 
in the past has taken the position that it lacked the authority. 

The current practices of these agencies may have been practical in 
1901 when my grandfather started our company. Mechanical work 
was simple then, not expensive to estimate, and of small cost in relation 
to the whole project. Today, an atomic energy project might be 75 
percent mechanical work. 

Our association and I sincerely hope that Congress will recognize 
this unsound, uneconomic construction purchasing policy and cor- 
rect it by the passage of the Federal construction contract bill. 

Mr. Lang. Thank you, Mr. Limbach. It is a very fine statement, 


and we appreciate it. Are there any questions from the committee? 
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Mr. Forrester. I would like to ask the gentleman this question. 
The gentleman says: 

When this bill is passed we will have some reasonable assurance that if we 
submit the lowest bid to the successful prime contractor we will get the con- 
tract. Heating and piping contractors, able to rely on fair treatment from the 
general contractor, can extend the same fair treatment to their sub-sheet-metal 
contractors. 

What does the gentleman mean “heating and piping contracto 
able to rely on fair treatment from the general contractor, can exten 
the same fair treatment to their sub-sheet-metal contractors”? Does 
it mean you have not been doing it ? 

Mr. Lrvpacn. You are absolutely correct. Any heating and pipe 
prime contractor who has gone through bid shopping before he is 
awarded a job tries to take it out on the sub-subcontractor, the sheet- 
metal contractor among others. We are not asking for relief under 
this bill as a subcontractor. We feel that if the heating and piping 
contractor who bids directly to the prime contractor is afforded fair 
bidding practices that he will in turn afford the same fair bidding 
practice to his sub-subcontractors. 

Mr. Forrester. In other words, the gentleman wants this legisla- 
tion now to relieve it of a practice of the prime contractor and sub- 
contractor ¢ 

Mr. Limpacu. That is correct. 

Mr. Lang. Thank you, sir. We appreciate your remarks here this 
afternoon. They have been very, very helpful to the committee. 

Mr. Lang. Is Mr. Frank H. Higgins present? If not. we will have 
the next witness, Mr. Jerome O. Hendrickson, of Washington, D. C., 
executive secretary of the National Association of Plumbing Con- 
tractors. 


STATEMENT OF JEROME 0. HENDRICKSON, EXECUTIVE SECRE- 
TARY, NATIONAL ASSOCIATION OF PLUMBING CONTRACTORS, 
RELATIVE TO S. 1644 


Mr. Henprickson. Mr. Chairman and gentlemen, I am glad to have 
the opportunity to present this statement in support of S. 1644, the 
Federal Construction Contract Act. 

My name is Jerome O. Hendrickson and my home is in Silver Spring, 
Md. Iam executive secretary of the National Association of Plumb- 
ing Contractors, and my appearance here today in support of S. 1644 
is on behalf of the association and its member companies. 

This association was established 73 years ago, in 1883, and was 
incorporated in 1903. The national association is a federation of 46 
affiliated State associations and the District of Columbia. State asso- 
ciations are composed of local plumbing contractors’ associations or- 
ganized in approximately 450 cities throughout the country. All of 
the members of the local associations are also members of the national 
association. 

At present, there are approximately 12,000 contractor members of 
the national association. Our membership consists of all sizes of busi- 
ness organizations from single proprietors to contractors who can 
handle the largest and most complex jobs. 

Approximately 25 percent of our members are in the group whose 
annual business volumes run from approximately $250,000 upward. 
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These are the members most actively engaged in Federal construction. 
Many more of our members would be interested in acting as plumbing 
subcontractors on Federal construction if there were bidding proce- 
dures established which would assure them fair treatment of their 
subbids. 

Bid shopping and the awarding of subcontracts not only is an indus- 
trywide but also is a nationwide problem. This legislation will help 
materially to clear up the evils besetting the contracting industry and 
encourage open competition in the interests of the Government. And 
I am convinced that these problems in relation to Federal construction 
can only be cured by legislation and that legislation is the appropriate 
remedy. 

The methods and procedures by which contracts are let and bidding 
and subbidding is conducted are determined by the person for whom 
the project is being constructed. On private construction it is the 
owner or his architect or consulting engineer who determines, for 
example, whether the contract will be let on the basis of competitive 
bids and, if so, whether the mechanical — contractors should 
be named in the general contractor’s bid or whether separate bids 
should be taken for mechanical specialty work, and who reserves the 
right to approve subcontractors. 

Sites and more throughout the country owners realize that it is in 
their own self-interest to require the general contractor to specify his 
mechanical subcontractors or to take separate bids from mechanical 
subcontractors. They are being educated to learn that this is to their 
advantage and their architects and consulting engineers are learning 
the same thing. In certain areas this education is being conducted 
through the joint efforts of the general contractors and subcontractors, 
for many general contractors themselves realize that procedures for 
naming pbetatensters also protect them from their unethical com- 
petitors who engage in bid shopping. 

On Federal work, however, the establishment of policies and proce- 
dures must be by the Federal Government and must be within the 
framework of Federal legislation designed to govern the letting of 
construction contracts. 

Present Federal statutes prescribe in some detail the bidding proce- 
dures to be followed on Federal construction work. However, the 
fail to take into consideration the present economic realities ‘which 
compel a prudent private owner to require the general contractor to 
name his mechanical subcontractors, namely, that in complex modern 
construction the mechanical work costs 40 percent and upward of the 
total cost. Federal agencies have expressed doubt whether they could 
make such a requirement under existing statutes. In practice they 
are ignoring the problem. Thus, it is reasonable to counts that fair 
subbidding procedure on Federal projects will only be established by 
Federal statutes. 

We certainly do not want Government regulation of our businesses. 
However, the Federal Government does now and must necessarily 
always prescribe bidding procedures on its own contracts. We ask 
that this bidding procedure be revised to incorporate fair subbidding 
procedure. We want the statutory framework to provide a system 
under which subbidding procedure will be a system of open com- 
petitive bidding and not under-the-table dealing. 
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The Federal Government has an interest in establishing such pro. 
cedures not only to increase competition, and thus secure the right 
price, but also it has an obligation to see that its established procedures 
are ones under which competition will be fairly conducted and not 
based upon the unfair trade practices now used all too frequently. 
It has a public interest in seeing that unfair trade practices are not 
indulged in by any segment of trade involving interstate commerce. 
It certainly has an obligation in this regard on its own projects and on 
its own contracts. 

The Supreme Court of the United States said in Perkins v. Lukens 
Steel Co. (310 U.S. 118, 127 (1940)) : 

Like private individuals and businesses, the Government enjoys the unre- 
stricted power to produce its own supplies, to determine those with whom it will 
deal, and to fix the terms and conditions upon which it will make needed pur- 
chases. 

The plumbing and mechanical part of the Federal projects repre- 
sents a substantial percentage of the total cost. And the cost of esti- 
mating mechanical bids is a very large part, perhaps the largest part 
of the cost of estimating on large construction projects. 

Our industry with its more than 60,000 contractor members cannot 
continue to grow on the basis of chiseling by contractors or subcon- 
tractors in the light of modern conditions, Scinludliahe the very high cost 
of estimating plumbing construction, any more than a modern depart- 
ment store can prosper on the basis of individual haggling with each 
customer on the price of its merchandise. 

Plumbing contractors are not afraid of active competition; they 
want it. No qualified contractor is afraid to spend the money neces- 
sary to prepare a bid and then to submit the bid if he has some assur- 
ance that the bid will be fairly dealt with. Under modern conditions, 
and considering the extremely high cost of estimating plumbing work, 
he cannot afford to estimate accurately or submit proper bids which 
will be shopped or haggled after the award of the contract. 

The modern construction industry cannot continue to operate and 
produce the lowest cost construction under the handicap of the 
“Yankee trader” business methods which will continue on Federal 
projects until fair subbidding procedures are prescribed by statute. 

Mr. Lane. The next witness will be Mr. Frank Higgins, Assistant 
Secretary of the Army. 

Mr. Higerns. Thank you, Mr. Chairman. 


STATEMENT OF HON. FRANK H. HIGGINS, ASSISTANT SECRETARY 
OF THE ARMY; ACCOMPANIED BY BRIG. GEN. D. H. TULLEY, 
DEPARTMENT OF DEFENSE 


Mr. Hicerns. Mr. Chairman, and members of the subcommittee, I 
am Frank H. Higgins, Assistant Secretary of the Army for Logistics. 
The Department of the Army has been designated as the representa- 
tive of the Department of Defense for this legislation. I represent 
the Department of the Army for this purpose. 

I desire to reaffirm and emphasize the strong oe of the 

I. 


Department of Defense to the enactment of S. 1644, H. R. 7637, and 
H. R. 7676. That opposition is consistent with the previous position 
of the Department of Defense and that of other Government agencies 
on legislation of this nature expressed to the 84th Congress and to 
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prior Congresses and is based on extensive study and consideration 
of the matters involved. 

I will not analyze the detailed provisions of the several bills now be- 
fore you. Suffice it to say the bills are designed to eliminate a practice 
in the construction industry known as bid shopping. This is a prac- 
tice where, in some instances, a general contractor who has been 
awarded a contract shops around for specialty subcontractors to do the 
work at a lower price than the proposal submitted by some other sub- 
contractor which had been used by the prime contractor in preparing 
his bid. 

The Department of Defense, in carrying out a large and varied con- 
struction program, has not found the practice of bid shopping harm- 
ful to the interests of the Government. Instead of engaging in the 
mechanics of policing the relations between the prime contractor and 
his subcontractors, the Department of Defense strongly feels that the 
best interests of the United States are served by looking to a single 
general contractor and the sureties upon his bond to assure the timely 
performance of its construction contracts according to the plans and 
specifications. By placing the responsibility for the work in one 
place there is eliminated the necessity of dealing with many contrac- 
tors. There is no indication to the Department of Defense that any 
benefits will accrue to the Government by a departure from current 
construction policies and procedures, which are time tested and have 
proven practicable. 

In addition to the foregoing general considerations, the Depart- 
ment of Defense has consistently opposed this type of legislation and 
hereby reaffirms such opposition on the specific grounds that it would 
increase Government costs, would create burdensome legal and ad- 
ministrative difficulties in its implementation, and is discriminatory. 

This legislation would impose upon the contracting officer serious 
problems in contract administration many of which would be ex- 
tremely difficult of solution. In some cases a decision required of the 
contracting officer would, in effect, transfer control over the perform- 
ance of the contract from the prime contractor to the contracting 
officer. In other cases, the contracting officer would be placed squarely 
in the middle of a dispute between a prime and subcontractor without 
any authorized enforcement measures or legislative guidance. These 
objections, among others, are not here voiced for the first time and are 
based on lengthy Department of Defense study and research. They 
will be amplified and supported by another Department of Defense 
representative present with me today, Brig. Gen. David H. Tulley, 
Assistant Chief of Engineers for Military Construction, Department 
of the Army. General Tulley is eminently qualified to speak on this 
legislation. Also present is Mr. Roger W. Fulling, Director of Con- 
struction, Office of the Secretary of Defense and Capt. H. G. Clark, 
Assistant Chief of Construction, Navy Bureau of Yards and Docks, 
and Col. N. R. Voorhis, Chief, Procurement Law Division, Judge Ad- 
vocate General. 

Mr. Fulling and Captain Clark will be prepared to answer any ques- 
tions concerning their areas of responsibility and their attitude toward 
this legislation or its effect on their departments. Colonel Voorhis 
will be prepared to render his opinion on matters concerning leglal 


questions. 
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Mr. Forrester. Does the gentleman care to elaborate or does he 
have anything further to say. 

Mr. Hicerns. Well, thank you, Mr. Chairman, I come before you 
here today without any brief for a broad system or set of systems in 
this area. I come before you as a witness charged with what we feel is 
getting the maximum dollar of construction for the taxpayer’s dollar 
and we feel that by using the system we have now, and I am not here 
just to defend the system because it is the one we happen to be using, 
but which through the furnace of trial and error, in my humble opin- 
ion, has been found to be the way to do the job. 

I oppose the action of the listing of the subcontractors because I 
believe it will bring to us very serious administrative difficulties. My 
main responsibility in serving the Army is laying down policy for 
procurement. I have had considerable experience in this area. This 
last summer I held a series of 10 meetings with our procurement 
officers all over the United States, maybe with a thousand of them. 
I had these meetings for the sole purpose of finding out any gray areas 
or areas of misunderstanding between headquarters and the person in 
the field who is called upon to execute the policies that I am laying 
down and I found many instances of interesting areas where the con- 
tracting officer had to do with his construction program. After listen- 
ing to over a thousand contracting officers and their problems and 
weighing them against our present policies, I believe, sir, that having 
the prime contractor responsible solely is the better procedure. 

Mr. Boyte. I would like to ask the gentleman a few questions. 

Mr. Forrester. Were you through, Mr. Higgins? 

Mr. Boy.e. I would like to mention that we have read the testimony 
ourselves. I am expecting, as soon as you gentlemen have had your 
opportunity to complete your examination, that I will have oppor- 
tunity to ask questions of my own choice. 

Mr. Miter. I would like to ask some questions, too, but I under- 
stand that General Tulley has a statement also. 

Mr. Hiearns. He has a prepared statement also. 

Mr. Miiuier. If the procedure was that all of you were to sit together 
then we could question you on the proposition. 

Mr. Forrester. I believe it would be better that we question you so 
when he is through he can go so Mr. Miller can ask you any questions 
he wants. 

Mr. Miter. I notice, Mr. Higgins, that you placed great stress on 
the proposition of having the prime responsibility resting in the prime 
contractor. 

Mr. Hiearns. Yes, sir. 

Mr. Mixxer. Under the terms of this bill, referring to S. 1644, in 
section 4b, where it says: 

Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval, or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its discre- 
tion with respect to contractors engaged or to be engaged by prime contractors 


on any construction contract or from requiring any information it deems advis- 
able in its discretion as to the cost of performance of any construction contract. 


And section 4 (a) says: 


Neither this Act nor compliance with the provisions thereof shall be construed 
to create any privity of contrgct between the United States Government, or any 
agency thereof, and any contractor, contracting with the prime contractor under 
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any construction contract, or give any such contractor any cause of action against 
the United States or any agency thereof arising out of the failure of any persen 
to comply with the provisions of this Act. 

Has it been suggested to you by legal counsel that regardless of the 
language of this bill that there would be a possibility that there could 
be a privity of contract between the subcontractor and the Govern- 
ment ? 

Mr. Hiearns. I would ask permission to have Colonel Voorhis an- 
swer that question if I may. 

Colonel Voornts. I think I can isolate the area of difficulty. To shift 
the term “privity of contract” between the subcontractor and the Gov- 
ernment under 2 (f) and 2 (g), the contracting officer is called upon 
to make some decisions. 

Under 2 (f) the contractor may substitute a new subcontractor for 
default, failure to perform the contract, or refusal to perform the con- 
tract providing he first notifies the Government. That notice to the 
Government must import something and presumably it should come 
early enough to have it received by the contracting officer before the 
substitution takes place. 

In the event of the contractor thinking a failure to perform the con- 
tract has taken place, or there is a default, suppose the contracting 
officer disagrees with him ? 

Mr. Mriuer. May I ask if that is not the situation today? Isn’t it 
very frequent, as a matter of fact, that under the existing statutes and 
regulations, and primarily regulations, are not the supply contrac- 
tors—the subcontractors—replaced by the prime contractors? And 
in all cases is not the Government notified ? 

Colonel Vooruis. No. 

Mr. Mitter. Are they not removed and changed frequently today ? 

Colonel Vooruis. Yes. 

Mr. Miter. Well then, this statute does not change that detail? 

Colonel Vooruis. That is the business of the contractor. 

Mr. Miter. Certainly. And it is the business of the contractor 
under this contract. 

Colonel Vooruis. Now it becomes the business of the contracting 
officers. 

Mr. Miter. Where do you read that? 

Colonel Vooruis. I say there must be some import to the fact that 


| the contractor is to give the Government notice before the substitution 


takes place. 

Mr. Mitter. He just names the new contractor. 

Colonel Vooruis. Suppose it is the opinion of the contracting officer 
that no default has taken place? 

Mr. Mitter. But that is not the business of the Government under 
this statute. Under section 2 (f) all the Government does is simply 
receive in the mail from the contractor a simple fact that he has ap- 
pointed another subcontractor. 

Colonel Vooruis. Yes. 

Mr. Mier. Under 2 (f). Then would the Government be in- 
volved in any way? 

Colonel Voornts. Then suppose it is a fact that no default has taken 
place. 

75969—56——5 
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Mr. Miter. Supposing it is today. That subcontractor is changed 
by a prime contractor. 

Colonel Voornis. It does not make any difference. We know of it. 

Mr. Miter. You are not interested in 2 (f) except that you should 
get notice of it? 

Colonel Voornis. If a default has not taken place the contractor 
has violated the law and we must enforce the law. What can we do? 

Mr. Mitter. If today a prime contractor for any reason—and there 
is always a privity of contract between the prime contractor and sub- 
contractor—cannot get along with his subcontractors or with the 
Army, it isa matter of contract law. 

If the prime contractor removes the subcontractor he may breach 
his contract. If the subcontractor has, in fact, performed and has 
not defaulted, and the prime contractor arbitrarily removes the sub- 
contractor, he would be left with a lawsuit for breach of contract. 
That is true today. The mere fact that the prime contractor simply 
notifies the Government by letter saying, “I just want you to know I 
am changing my subcontractor” does not relieve the prime contractor, 
so how does the Government come in ? 

Colonel Vooruis. I was talking of the relations between the con- 
tractor and subcontractor. I was talking about our obligations under 
this bill if enacted into law. 

Mr. Miter. Under section 2 (f) : 


If a contractor named by the prime contractor under a lump-sum construction 
contract in accordance with subsection (b) of this section shall fail or refuse 
to perform or complete the work to be performed by him in accordance with 
the terms of his subbid or subcontract therefor, the prime contractor may en- 
gage a substitute or different contractor to perform such work: Provided, That 
he first submits in writing to the contracting executive agency the name of the 
substitute contractor. 

Mr. Mitier. That does not require any consent or permit on your 
part. He just tells you. 

Colonel Vooruts. Well, that may be one inference from the bill but 
we have the obligation there. If we do not have any obligation then 
we do not need 2 (g). 

Mr. Mituirr. The only thing 2 (f) does, at the moment, is that you 
be notified of the change. 

Colonel Voornts. That is under the law today. But in the event 
this becomes law, suppose we pass to 2 (g) ? 

Mr. Mitter. I would like to get over 2 (f). 

Colonel Voorntis. I say there is some implication and some responsi- 
bility there on the Government after it receives notice that there is to 
be a substitution. 

Mr. Mirixer. Then, as a lawyer, you are testifying that under 2 (f) 
if a prime contractor wrote a letter to the appropriate agency and 
notified them that he had, as a matter of fact, changed a subcontractor 
doing specialty work that the mere fact that he notified the agency, 
that there could be a legal responsibility on the Government as a result 
of breach of contract ? 

Colonel Voornis. No. But we will have to implement that letter 
and we will have to decide what the responsibility of the Government 
is in that case. 

Mr. Miter. That is what you are over there for. In other words. 
you can do all the implementing you want. What I-am trying to get 
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at is that you would not say that 2 (f) places legal liability on the 
Government ? 

Colonel Vooruis It may place responsibilty on the Government 
to do something. 

Mr. Miter. To do what? 

Colonel Voornis. It may. 

Mr. Mitter. Would it in your opinion ? 

Colonel Voornis. I ask the question I did a while back. Suppose 
we believe there was no default. 

Mr. Bortz. There is no default in that section. 

Colonel Vooruts. Failure to perform is a default. 

Mr. Bortz. But is that in the section itself? 

Mr. Forrester. I notice the colonel could not construe one sentence 
alone. He meant, consider it in light of all the other items and in 
considering that provision with other provisions—— 

Colonel WT asamen Whether it is justified. Whether the contractor 
is justified in reporting a failure to perform. 

Mr. Mitzer. Do you have to make some sort of a judicial determina- 
tion ? 

Colonel Voornts. You have to decide, Did he have justification for 
reporting to us that failure to perform and then requiring a substitu- 
tion ¢ 

Mr. Mittzr. To get this clear in my mind, under 2 (f) you are 
not called upon for any determination at all under this item. All 
that section provides is that he notifies you of the fact which is the 
same as the original section of the bill. Consistent with that, as soon 
as he has notified you of whom he is going to select to get the bid he 
must notify you of the fact that he has changed and you would not 
say there was any responsibility on the part of the Government be- 
cause the prime contractor notified you before he bid that he was going 
to change ? 

Colonel Vooruis. Nosir. I have not said so. 

Mr. Miuter. Under 2 (f) I think we would be in the same position. 
Would we not? 

Colonel Voornis. But I do raise the question under 2 (f), Is there 
any obligation on the Government to do anything upon receipt of that 
notice ? 

Mr. Mitzer. No. Itsaysnot. All you can do is read it. 

Colonel Voornis. Then I ask the next question. Suppose the sub- 
contractor was not in a condition to perform ? 

Mr. Mitier. Then he can sue the prime contractor and he can sue 
him today. 

Colonel Voornts. Then, has the prime contractor broken the law 
and breached his contract ? 

Mr. Mitter. I suppose they do it every day, Colonel. I suppose 
prime contractors are in court as often as any other man. 

Colonel Voornts. And if it is in breach of contract are we not under 
responsibility to terminate it? 

Mr. Mixer. If the prime contractor—— 

Colonel Vooruts. I am talking about the prime contractor. 

Mr. Miiter. If he failed to perform you have a performance bond 
and may have right of action against the prime contractor. 
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Colonel Voorutis. But in the administration, the term will be in- 
corporated in our contracts and he will be under contractual duty as 
well as statutory duty and he will be sued for failure to perform. 

Mr. Mirxer. There are regulations in the Army contract. 

Colonel Vooruts. In a cost-plus-a-fixed-fee contract ? 

Mr. Miuter. Is there anything in it which places a burden on the 
Army ? 

Colonel Voornis. We do see that in our cost-plus-a-fixed-fee—— 

Mr. Minter. But it does not make the Government liable? 

Colonel Voornis. I am not raising that point about being liable. 

Mr. Mitirr. Then are you raising the point that this statute would 
not enlarge your legal responsibilities or impose upon the Government 
or extend its privities of contract but merely creates additional admin- 
istrative burdens for the Government ? 

Colonel Voornts. I am not talking about privity of contract or li- 
ability under this subcontract at the moment. I am talking about 
the administrative burden and a determination if this is to be a deter- 
mination. 

And I would like to carry one further step. Supposing we had with 
the contractor who has reported this man for being in a state of failure 
to perform and as a result of our disagreement he does not substitute 
him. Thereafter, the prime is in a state of default because of the de- 
linquency of that subcontract. We have a liquidated damage clause 
of, say, $100 a day. When we attempt to enforce our liquidated dam- 
ages of $100 a day he says, My delinquency is not the result of my 
action. It was brought about by your conduct in failing to allow me 
to substitute the subcontractor. The same situation will come up 
under 2 (g) where we have no guidelines at all—whether he can come 
in and request substitution and we do not know on what basis—whether 
to allow or not to allow although there is a clause in the bill that if he 
is to get a lower price from the contractor that we will have to dis- 
regard it. 

Mr. Miter. I do not see any inference like that. 

Colonel Vooruis. Well, we do disagree. And if we permit him to 
substitute a subcontractor because the prime contractor did go into 
default, then he has us over a barrel in enforcing what would other- 
wise be our rights. 

Mr. Mitter. We have heard testimony from people who ought to 
know. We are all on one side of the fence. You are all on the 
procurement side. We have people, very responsible people, who 
are subcontractors in specialty work and subcontractors from reliable 
firms in Chicago, Baltimore, and elsewhere. They testify they do 
not even bid on Federal contracts because of the practice of bid shop- 
ping and because the specialty work is of such a nature that it costs 
thousands of dollars to make an intelligent estimate of the work. If 
the bids are shopped then they have wasted their time and money 
and they don’t want to get into the picture at all. That loses for the 
Government all the services of these competent firms and this auto- 
matically increases the cost to the Government. 

What we are trying to reach in this legislation is to save the Gov- 
ernment money in the long run by getting competitive bids in the 
first place and by getting the lowest bid for the Government, not for 
the prime contractor. 
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If we are going to accomplish that, of course someone has to do 
some work on the part of the Government. I am not saying you are 
not going to have more work in your Department. I am not going 
to say that you will not have to make some determinations that you 
do not make now. I am not going to say that you will not probably 
have to police these things more than you do now. But the question 
is, Is the administrative cost more than offset by the tremendous 
savings we might get in construction costs ? 

My prime observation of the situation is that if a procurement 
officer or contracting agent does not permit a substitution as you 
pointed out, and differs with the prime contractor, and as a matter 
of fact the prime contractor gets in default because you would not 
let him substitute, and you can prove it, then someone in the agency 
did not do the job because if they had gone into it thoroughly they 
would have known whether the prime contractor’s estimate was 
correct or not. 

All of these burdens will be on the administrative agency. But if 
in assuming this additional work we can save the Government some 
money and prevent bid shopping which is injurious to the small- 
business men, then that is part of our job. 

General Tutitey. That rests on whether or not we believe there is 
a saving to the Government in the cost of construction. 

I have heard no testimony nor have I read any that convinces me 
there would be a saving to the Government in this legislation. It is 
my opinion it will cost the Government more to get its construction 
done under this legislation. 

I know for a certainty that it will cost the Government more in the 
way of the Government costs which enter into the engineering, gov- 
ernmental inspection and supervision, the contract administration, 
the parts of the work done by Government forces. We know that will 
cost more and we think you gentlemen will believe it is a fair state- 
ment, 

Mr. Miller has just admitted it. He says it will impose additional 
administrative work on the Government. We are not objecting from 
that point of view. We think it will restrict competition. We believe 
that bid shopping will not be cured by this. It has been admitted by 
the proponents of the legislation that this does not even touch on the 
area of bid shopping prior to the Government awarding the contract. 

Some testimony has been elicited 

Mr. Miter. May I just interject there, General. 

In the bid-shopping procedure, does the Government get the benefit - 
of the saving? 

General Tuttey. Of course it does. 

Mr. Mirtrr. When the bid shopper comes in, doesn’t the prime 
contractor get the benefit ? 

General Tutiey. I will not admit that. I do not believe the prime 
contractor bases his bid solely on the bids he receives from his sub- 
contractors, If that were true I would say yes to your question. 

I believe there are factors you cannot analyze which determine what 
contractors bid ; things that are intangible. Suppose a large contractor 
is finishing a job in a certain area and he has paid a tremendous amount 
of money for an equipment pool to become available to him because 
he is closing down that job and he has a splendid organization which 
he can move readily to another job. This way he gets the benefit of it. 
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In compiling his bid he goes around like an automatic machine and 
like speaking on a telephone he asks each subcontractor what = he 
will give him and he ties them up and says, “That is my bid.” We 
need to face realities. 

Because we get conflicting bids right now, whether your beautiful 
statistics indicate that the cost of materials and labor is going up and 
bids are going down on some pieces of work. Why? I cannot analyze 
why. One successful contractor may have a quarry near a job. 

Mr. Mitier. Will that not all be true during the passage of tnis 
legislation ? 

General Tuttey. That is why I say I cannot answer “Yes” to your 
question. 

Mr. Miter. You cannot answer “No” either ? 

General Tuttny. Yes. I have answered “No.” 

Mr. Miter. I am not so naive as to say that the bids received by a 
prime contractor from the subcontractors are exclusive and are the 
only basis on which he prepares his bid. If he has a work force intact 
and needs work and owns a quarry that will also be true under this 
legislation. 

General Tuttey. Then you might narrow it down. Suppose he 
does not have all these intangible things and must rely on his subcon- 
tractors. Then the bid shopping before the award is going to result 
in a lower cost to the Government. From the time the award is made, 
if this legislation is in effect there will be no more bid shopping. Sup- 
pose it is 100 percent. I say that will raise the cost on Gavarsinent 
contracts. A contractor will want to make a bid. If he thinks the 
bids made by the subcontractors are too high he will cut his price to 
get an award and he will cut it because he knows that after an award 
he will get a lower bid. If you call that unethical, it is unethical in 
your opinion. But at least it results in lower costs to the Government. 

Mr. Forrester. I am inclined to think there is some right about 
what the general said. As I understand you, when they write and 
say they are getting rid of a subcontractor then they ask you to let 
them substitute another subcontractor and you have to make some 
kind of a determination. The question is, when you make that deter- 
mination you may say, “No, we will not let this man go.” That con- 
tract may not be performed according to schedule and when you call 
in your prime contractor he may say, “I am relieved of responsibility ; 
by your action you have relieved me of responsibility; you have pre- 
vented me from going through.” 

Colonel Vooruts. That is one point we made in addition. 

Mr. Forrester. I can appreciate the fact that your contracting 
officer is not the last word. They can take you into the Court of 
Claims. I do not see how in the world you can determine the facts 
so completely as to know what a court would do and how a court would 
remedy the condition. I think that is what you are trying to say. 

Colonel Vooruts. I point that out as a very definite problem area— 
that determination when a subcontractor is in conflict with his prime. 

Mr. Forrester. And if you make the wrong determination or the 
court thinks you made the wrong determination, the Government is 
in difficulty. It gets into the Court of Claims. 

Colonel Voornts. And we are required to interject ourselves into 
a dispute between a prime and a subcontractor and that is one of 
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the things we pay for. When we get a fixed-price contract the con- 
tractor gets his own assistants and we do not have to touch them. 

Mr. Forrester. I think the gentleman has raised a good point. 

Mr. Boyte. I want to talk over that section 2 (f). That legal opin- 
ion-you made has no application in 2 (f) ? 

Colonel Voornts. It does in 2 (f). If we have an obligation to 
do something there after the notice. 

Mr. Boyt. It does not impose any obligation. It says: 

If a contractor named by the prime contractor under a lump-sum construc- 
tion contract in accordance with subsection (b) of this section shall fail or 
refuse to perform or complete the work to be performed by him in accordance 
with the terms of his subbid or subcontract therefor, the prime contractor may 
engage a substitute or different contractor to perform such work. 


That is all there is to it. 

Colonel Vooruts. That is all. 

Mr. Boyter. Is that true, that there is no exercise of discretion nor 
a need on the part of what they call the contracting executive agency ? 

Colonel Voornis. That istrue. That is all it says. 

Mr. Boyte. So you cannot read any more into it than actually 
appears in the section. If you want to look at what the legislative 
intent may be by the whole instrument then you can go into (g) which 
says: 

If, for any reason as determined necessary by the respective contracting 
agencies and not specified in subsection (f), a prime contractor under a lump- 
sum construction contract prefers to have any major category of mechanical 
specialty work on the project covered by such construction contract as to which 
he has named a contractor under subsection (b) hereof performéd by a con- 
tractor other than the one named in accordance with said subsection (b), the 
prime contractor may engage such substitute contractor if (1) the prime con- 
tractor submits to the contracting executive agency in writing the name of the 
substitute contractor and such information as the contracting executive agency 
may request as to any change in cost to the prime contractor involved in the 
proposed change in contractors; and (2) the use of such substitute contractor 
is permitted in writing by the contracting executive agency. 

The witness before you, thought this might bring in a terrific amount 
of legislative difficulties. 

In section (g) it specifically requires permission before the sub- 
stitution. 

Colonel Voornis. Yes. Because at the end it says: 
and (2) the use of such substitute contractor is permitted in writing by the 
contracting executive agency. 

Mr. Borie. Yes. Thatis (b). What about it? 

Colonel Vooruis. I say 2 (g) requires the affirmative of a permis- 
sion in writing on our part before the substitution can take place. 

Br. Boye. Is that such a big job? How many people will you need 
to satisfy that requirement? It does not seem to me that there is any- 
thing gargantuan about it. Ifa general contractor tells you he wants 
to make a substitution in his list of contractors it does not seem like a 
month’s project. 

Colonel Voortts. I submit that all the implications following from 
the action we take under 2 (g) are there. First, we have no aldeMiane 
as to when we will grant permission and when we will deny permission. 
There is very little leiishative intent as to when we will permit a sub- 
stitution. 
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Mr. Boyze. I think it seems to me that the language is reasonably ~ 
clear. There are not too many ready applicants. The bill does not ~ 
make it very difficult to substitute a subcontractor in lieu of another 7 
subcontractor with the former subcontractor’s right protected by law. ~ 
The mere fact that a prime contractor and subcontractor are not get- — 
ting along and one is in default is not too big a problem to solve. 

Colonel Vooruis. If he is in default he is under 2 (f). 

Mr. Boyte. He does not come under 2 (f). There is nothing in the 
section that in reasonable legal interpretation—and we agree there 
is nothing—about putting in a subcontractor in place of the other sub- 
contractor. 

Colonel Voornis. It might pose some legal problem. 

Mr. Boye. These anxieties are self-serving. I can see where most 
of the contracting executive agencies want to do as little work as they 
can. That is a perfectly natural phenomena. I would not be shame- 
faced about it. If you do not have to do it the probability is you will 
not do it. 

If you total or weigh all the testimony, as Congress Miller observed, 
you realize the kinds and number of subcontractors who have gone 
through these gymnastics. I have seen such situations a number of 
times where general contractors pirated on the subcontractors’ ‘ap- 
praisal work and their bids. I think having preliminary efforts com- 
pleted, all the stuff that happens before the iid. is submitted is essential 
and should help the Government get. a better price. 

Mr. Forrester. I think we are trying to build up a record so other 
Members of Congress will have it also. 

Colonel Voornts. I am not espousing avoiding the work to avoid 
work. Weare willing to do any amount of work if the goal is worth it. 


Mr. Forresrer. I think that other stuff is just excess baggage right 
now. Weare asking for the legal opinion. 
Colonel Voornts. I was laying out certain areas in which legal and 
] 


administration problems will arise. I have given two illustrations 
under 2 (f) and 2 (g). We have a very serious problem in all ad- 
vertised bids for procurements of mistakes in bids alleged to be made 
by the bidder. In most instances these are referred by us to the Comp- 
troller General for decision. They are very time consuming and quite 
expensive because the time may be expected to run out and other 
bidders will not understand. So, we have to award a bid. He comes 
in with an allegation and we are required to cancel on this contract 
that is outstanding by a fellow who proved his mistake. 

I am wondering what the problem area will be here. I do not know 
the answer when the electrical subcontract that was to be a prime 
contractor based his bid and which won the award comes in and 
alleges that he made a mistake. Is that going to snowball up and 
affect the bid of the prime contractor ? 

We also have problems which came out in the Senate hearing of the 
prime contractor putting in his bid and we make a preaward survey 
to see whether the contractor is qualified and responsible. In other 
words, that he can perform his contract. But now, as 10 or 20 sub- 
contractors which are listed—since it is required to use these con- 
tractors in the performance of his contract—are we now required to go 
out and make the preaward survey of each of these 10 or 20 surveys? 








ly 7 
10t © 
er © 
iw. 
et- | 


he 
re 


ib- 


st 
ey 
le- 


ill 
d, 


ne 
of 
p- 
n- 
al 


pr 


FEDERAL CONSTRUCTION CONTRACT ACT 67 


Mr. Borie. To see whether they are qualified and responsible? 
There is no reason why the Government would have to do it. The law 
does not set up that requirement. Why would you do it then if you do 
not do it now ¢ 

Colonel Vooruts. The prime contractor is required to use them, sir. 

Mr. Boyte. That is right. I do not see any question of you going 
out to test it. The contractor should take care of these steps before 
he submits his final bid. 

Mr. Forrester. It could be material. 

What we are saying is that in the present contracting it is purely a 
matter for the prime contractor. Now, if you make some administra- 
tive or quasi-judicial decision that is not because you have taken it 
away from the prime contractor to that extent. 

Colonel Voorutis. But there was testimony before the Senate com- 
mittee, sir, that if he found one of these subcontractors not responsible 
we would have to throw out the prime low bidder. That would render 
the prime contractor not responsible or competent. That is the prob- 
lem. 

Mr. Brickrie.p. I notice on page 6, line 14, of S. 1644 that the Con- 
gress supplements S. 2 (g) by giving congressional intent and it says— 
to permit or deny the substitution of a contractor in accordance with the pro- 
visions of 2 (g), which we have been talking about, shall not be construed to be 
approval or acceptance of the executive agency of the United States Government 
of any contractor named or substituted so as to relieve the prime contractor of 
any responsibility for performance of the duty. 

Now, if the common understanding of these words be accepted, it 
would seem to bring about the conclusion that either the approval 
or the permitting of the substitution of the subcontractor, or the de- 
nial thereof, could in no way impose responsibility upon anybody other 
than the prime contractor. 

The prime contractor is still contractually engaged to us to get the 
work done under this section 4 (b) which is what we know as a con- 
struction provision for the court’s interpretation and a cause of action 
that may come into the courts is guided by this. This is not to change 
the Government’s position nor the prime contractor’s position or to 
permit change of the prime contractor’s position. It keeps the prime 
contractor ultimately and primarily responsible. 

But we dip down into his areas so he is not free to write his show 
but by this he can run it sometimes. We do think that consequences 
ensue as I was pointing out in 2 (f) and 2 (c). Understand, I am 
not here trying to give you the final legal interpretation of this. I 
am trying to point out some of the problems which may develop if 
enacted. 

Mr. Lane. Mr. Higgins, do you have anything further? Or does 
the general have anything further to contribute ? 

General Tuttery. We have beaten my statement and we have gone 
to the heart of it. When we talk about the purpose of the bill which is 
to get better construction at less cost to the Government, I think it will 
not do it. 

We have beaten it around when we say 2 (f) and 2 (g) will not 
drive our contracting officers crazy. I say it will. Regardless of the 
legal differences of opinion that we have listened to here I still say 
the contracting officer is going to be the most unhappy person under 
this legislation. 
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Iam not going to read this statement. I will ask that it be put on 
file. And the memorandum from the Judge Advocate and the Chief 
of Engineers be included in the record because it goes into great detail 
in the problems that can arise under 2 (b) and 2 (g). 

Mr. Forrester. We will be happy to incorporate those in the record 
but if you want to testify 

General TutzEy. I would like to say a few other things that we 
have suggested in a letter to the chairman; certain changes in the lan- 
guage of the bill. They pertain to paragraphs. 

Mr. Forrester. Would the gentleman be aware that he could appear 
tomorrow 4 

General Tunney. Yes, sir; I can appear tomorrow. 

Mr. Forrester. I believe every witness should be given full oppor- 
tunity to be present and to present his side and, as a matter of fact, 
we do not have a quorum here now. There are 7 members and only 2 
are present. If the general would like to return at 10 a. m. tomorrow 
it would be agreeable to adjourn this meeting and begin anew to- 
morrow. 

(Whereupon the subcommittee adjourned to return at 10 a. m. the 
next day.) : 

(The following material was subsequently supplied for the record :) 


STATEMENT OF Bric. Ge. Davin H. TULLEY, ASSISTANT CHIEF OF ENGINEERS FOR 
MILITARY CONSTRUCTION, ON 8. 1644, as PASSED BY THE SENATE, JULY 27, 1955, 
H. R. 7637 anv H. R. 7676, 84rH ConeREsS, BILLS To PRESCRIBE POLICY AND 
PROCEDURE IN CONNECTION WITH CONSTRUCTION CONTRACTS MADE BY EXECUTIVE 
AGENCIES 


The Department of Defense is opposed to the enactment of S. 1644 as passed 
by the Senate, H. R. 7637 and H. R. 7676. The reasons for such opposition are 
stated in a report on these bills from the Department of the Army, in behalf of 
the Department of Defense, to the chairman of the House Committee on the 
Judiciary, and I am here to explain the position of the Department of Defense 
in more detail. 

The Department of Defense in fulfilling its military responsibilities carries on 
a large and varied construction program. In addition, the Department of De- 
fense on request has rendered construction services to other Government agencies. 

S. 1644 as passed by the Senate, July 27, 1955, H. R. 7637 and H. R. 7676, 84th 
Congress, in many respects are materially different from S. 848, 83d Congress 
(S. Rept. 448), and H. R. 1825, 83d Congress (H. Rept. 892), companion bills. 
However, the main purpose of these bills is to eliminate the practice in the con- 
struction industry generally referred to as bid shopping. This is a practice 
where, in some instances, general contractors look around for specialty subcon- 
tractors to do the work at a lower price than the proposal submitted by some 
other subcontractor and which may have been used by the prime contractor in 
preparing his bid. 

There are some differences in the three bills which are detailed in the report 
made on behalf of the Department of Defense responsive to the request of your 
committee. I shall point out these differences in the course of this statement. 

The Department of Defense has always taken the position that it should look 
only to the general contractor for performance of its construction contracts. 
This places the responsibility for the performance of the work in one place and 
eliminates the necessity of dealing with many contractors. The prices and con- 
ditions of subcontracts entered into by the general contractor have been treated 
as matters of concern only to the parties thereto and of no concern to the Gov- 
ernment so long as the provisions of the prime contract are being adhered to, 
there is no patent violation of law, and there is no evidence of collusion or fraud. 

Certain Department of Defense lump-sum construction contracts contain a 
provision allowing the Government to cause the removal of a subcontractor from 
a project under certain conditions. It is to be noted, however, that this does not 
involve an affirmative approval of subcontractors by the Government as a condi- 
tion of their employment on the project. Such provision is operative only after 








on 
ef 
il 


oR 
5, 


VE 
~“] 
re 
of 
1e 


se 


yn 


in 


rt 
ir 


Kk 


d 
i- 


"7 ase OMS | 


FEDERAL CONSTRUCTION CONTRACT ACT 69 


the contract is entered into and during the progress of the work. I want to 
empbasize this because in the report of the Senate Judiciary Committee on 8. 
1644 (8. Rep. 617, p. 6), it is stated that, “No Government agency except the 
Corps of Engineers reserves the right to approve subcontractors.” Moreover, it 
appears from the statement of Senator Sparkman during the debate on S. 1644 
(Cong. Record, July 27, 1955, p. 10055), that the proposed practice encompassed 
by S. 1644 was followed during World War II. This was not the practice during 
World War II or at any time with respect to lump-sum construction contracts to 
which 8S. 1644 solely relates. It is true that in case of cost--plus-a-fixed fee 
(CPFF) contracts, the award of subcontracts thereunder required approval then 
as now by the contracting officer. The cost of CPFF subcontracts is reimbursed 
by the Government to the prime contractor or paid direct to the subcontractor, 
and the Government necessarily desires that the lowest responsible subcontractor 
be selected for the work to be accomplished. But we do not concern ourselves 
with subcontractors under lump-sum construction contracts until after the con- 
tract is entered into and during the progress of the work. 

The proposed legislation, if enacted, would be a departure from a long-estab- 
lished practice in principle, policy, and procedure in the letting of construction 
contracts, which has proved practicable. The practice of bid shopping has not 
been found to be harmful to the Department of Defense. A survey made by the 
Corps of Engineers at the suggestion of some members of the Senate Judiciary 
Committee during the hearings on S. 1644 would indicate that any lack of com- 
petition is not due to nonparticipation because of bid shopping but is attributed 
to both prime and subcontractor interest in construction projects for private 
industry in preference to Federal construction (Senate hearings, p. 210). 

It appears from the debate on S. 1644 on the Senate floor (Cong. Record, July 
27, 1955, p. 10060) that under the proposed legislation there will be a new con- 
cept as to what constitutes the lowest responsible bid. Under present procedure, 
the bids are considered in the light of the amount bid for the work covered by the 
proposal and the responsibility of the prime contractor to meet the contract re- 
quirements. There is no knowledge of the names of the subcontractors until after 
the contract is awarded. The prime contractor is held responsible for the whole 
job and is required to furnish a bond for the faithful performance of the contract. 
Under the proposed procedure as interpreted by Senator Kilgore (Cong. Record, 
July 27, 1955, p. 10060), we would apparently have to make a preaward survey 
as to the responsibility of each subcontractor named by the prime contractor in 
his bid. If any evidence is revealed of lack of responsibility of any named sub- 
contractor, we would apparently have to award the contract to the next lowest 
responsible bidder, notwithstanding the fact that the prime contractor who sub- 
mitted the lowest bid is responsible and will furnish a bond for the faithful 
performance of all the work covered by the contraet. 

As was pointed out by the spokesman for the Department of Defense at the 
Senate hearings on S. 1644 (p. 92 et seq.), some of the provisions of the proposed 
legislation would present legal problems resulting from actions taken by the 
contracting executive agencies pursuant thereto. Such problems were set forth 
in a memorandum dated May 3, 1955, from the Office of the Judge Advocate 
General (Senate hearings, pp. 93, 94). 

In the report of the Department of the Army on behalf of the Department of 
Defense on S. 1644 (letter of May 11, 1955) to the chairman of the Senate Judici- 
ary Committee (Senate hearings, pp. 121, 122), it was stated that the provision 
in the bill which would disclaim the creation of any privity of contract between 
the Government and any subcontractor would not overcome the legal questions 
presented. This was further explained in the memorandum of the Judge Advo- 
cate General of May 3, 1955. After a review of the legal difficulties which may 
be encountered, the Office of the Judge Advocate General stated in conclusion 
that “Sections 4 (a) and (b) are not broad enough to protect the Government 
from becoming entangled in legal issues resulting from actions under the act” 
(Senate hearings, pp. 93, 94). 

The Senate Committee on the Judiciary, in reporting out S. 1644, apparently 
recognized that the bill needed some additional support to overcome these legal 
difficulties and made certain amendments to the bill, particularly with respect 
to section 4 (b). These amendments, the Senate Committee on the Judiciary 
stated, when read with other language in the bill, ‘make it abundantly clear that 
nothing contained therein shall create privity of contract between the United 
States Government and any subcontractor or give any subcontractor any cause 

*ton against the United States on a Federal construction contract or in any 
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degree diminish the responsibility of the prime contractor to the Government* 
(S. Rept. 617, p. 2). 

Section 4 (b) as contained in S. 1644 reported out of the Senate Judiciary 
Committee and as contained in H. R. 7637 and H. R. 7676 reads as follows: 

“Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions of section 2 (g), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to re- 
lieve the prime contractor of any responsibility for performance of the contract.” 

This provision, admittedly designed to protect the Government from actions 
under the proposed legislation, was rejected by the Senate apparently for the 
following reasons: First, that the Government after a contract is let would be 
in a position not to recognize the subcontractors with whom the prime contractor 
had negotiated and on whose bids the prime contractor had based his own bid; 
and secondly that section 4 (a) of the bill (which would disclaim the creation 
of any privity of contract between the Government and any subcontractor) is all 
that is needed (Congressional Record, July 27, 1955, pp. 10068, 10069). It was 
upparently overlooked that section 4 (a) relates to protection afforded the Gov- 
ernment from any cause of action by a subcontractor, whereas section 4 (b) is 
intended to protect the Government against any claim of the prime contractor 
that he is relieved of responsibility for performance of the construction contract 
because of any action by the executive agency as therein recited. 

A review has been made of the replies received to the letter of April 28, 1955, 
of the chairman of the Senate Judiciary Committee, addressed to the heads of 
27 of the largest corporations in private industry, asking which of 4 alternate 
procedures they follow in letting lump-sum construction contracts. Included 
in such inquiry as to procedures was the question as to whether prime contractors 
are required to specify in their bids the names of the principal subcontractors 
that they intend to use, the system prescribed by S. 1644 (Senate hearings, p. 4 
et seq.). 

In the debate in the Senate on S. 1644, it was stated that: 

“The largest number of these companies use the system prescribed by S. 1644. 
In fact, most use either this system or a parallel system to accomplish the same 
result, namely, lower construction cost for the owner. 

“Tt is significant that major private industrial concerns such as Ford, Du 
Pont, General Electric, Dow Chemical, Republic Aviation, Budd, Westinghouse, 
and Monsanto, and many others, in their own self-interests, follow a subcontract- 
ing listing procedure substantially the same as the system prescribed in this bill” 
(Congressional Record, July 27, 1955, p. 10049; see also 8S. Rep. 617, p. 8.) 

The purport of the memorandum of the National Electrical Contractors’ Asso- 
ciation (Senate hearings, appendix, p. 223 et seq.), is that the following 12 of 
the 26 replies received from the private concerns canvassed by the Senate com- 
mittee employ the procedure in 8. 1644: 


Ford Motor Co. 7. The Dow Chemical Co. 
Colgate-Palmolive Co. . Sunshine Biscuits, Inc. 

E. I. du Pont de Nemours & Co. . Republic Aviation Corp. 
International Harvester Co. . Youngstown Sheet & Tube Co. 
Socony Mobiloil Co., Ine. . The Budd Co. 

General Electric Co. 2. Monsanto Chemical Co. 


Ford Motor Co. requires both the name of subcontractors in the bids as well 
as the amount of such bids, and permits the substitution of subcontractors with 
Ford’s consent, but the benefit of any lower subcontractor’s price accrues to Ford. 
Socony Mobiloil Co. uses only price redetermination type contracts. Sunshine 
Biseuits, Inc. uses the CPFF type of contract. Republic Aviation Corp. pre- 
selects both prime contractors and subcontractors. Monsanto Chemical Co. 
uses only CPFF type of contract. 

On November 14, 1955, I addressed a letter to the remaining seven concerns 
in order to elicit information to properly evaluate their construction contract 
policies. Six replies to such inquiry indicate that they limit their invitations 
to bidders to a list of preselected, prequalified contractors without public adver- 
tising, and, in many cases, indicate to prime contractors a list of acceptable 
subcontractors, reserving the right to reject any or all bids. 

Only 6 of the 26 concerns require that bidders name their proposed subcon- 
tractors in their bids. All of the 6 permit or require substitution of a subcon- 
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tractor other than those named in the bid upon consent of the owner, and 8 of 
the latter require that any price advantage by such substitution accrue to the 
owner. 

Actually, it can be said that none of the 26 concerns employ the procedure con- 
templated by 8. 1644, since all of such firms without public advertising limit their 
invitations to bidders to a list of preselected, prequalified contractors and spe- 
cifically reserve the right to reject any or all bids, without restriction of award to 
the lowest bidder. 

If there is to be a departure from the long-established practice in principle, 
policy, and procedure in the letting of construction contracts and if the Congress 
is disposed to enact any of the three bills, there should be ample provision for 
the protection of the Government with respect to the legal problems which may 
arise as the result of the change in policy and procedure. The following provision 
is recommended as a new section 4 (b) to replace section 4 (b) stricken by the 
Senate and in substitution of section 4 (b) in H. R. 7637 and H. R. 7676: 

“Nothing in this Act contained shall be construed to limit or diminish any 
rights or remedies which the United States or any agency thereof may have 
against the prime contractor arising out of the construction contract, or to relieve 
the prime contractor of any responsibility for performance of the construction 
contract because of any action taken by the United States or any agency thereof 
to approve or accept a contractor named by the prime contractor or to permit, 
approve or deny the substitution of a contractor named by the prime contractor 
under any provisions of this Act.” 

While it is believed that the foregoing provision will allay legal problems, par- 
ticularly in the relationship of the Government to the prime contractor, there are 
other problems that will confront us in the administration of the proposed legisla- 
tion. It would appear that the only recourse available to the contracting agency 
for failure on the part of the prime contractor to comply with the proposed legis- 
lation would be to terminate the construction contract for default, no remedy or 
sanction being provided, Resort to termination of the construction contract to 
enforce the provisions of the proposed legislation because of default, regardless 
of the degree or flagrancy of the violation, may well prove highly undesirable. 
Thus, although the prime contractor has failed to comply with a provision of the 
proposed legislation relating to the substitition of a subcontractor but is perform- 
ing the construction work in strict accordance with the contract requirements, the 
contracting agency, if there is to be enforcement, would be put to the necessity 
of terminating the contract. A reletting of the construction work would result 
in delay in completion with attendant problems in making adjustment with the 
defaulting prime contractor. 

In addition to the Senate bill differing from the two House bills because of 
the elimination by the Senate of section 4 (b), the words “as determined neces- 
sary by the respective contracting agencies and” were added by the Senate in the 
first line of section 2 (g) of C. 1644. This was made to clarify the authority of 
the contracting agencies to determine the necessity for the prime contractor to 
engage a substitute subcontractor. It should be emphasized, however, that al- 
though each of the bills would impose a responsibility upon the contracting agency 
to determine the circumstances under which substitution of subcontractors by 
the prime contractor should or should not be permitted, no standards are provided 
to guide the judgment of the contracting agency in this matter. The legislative 
intent implicit in these bills would be very difficult to implement in the absence 
of such standards and would undoubtedly be the subject of wasteful dispute be- 
tween the contracting agency and its construction contractors and subcontractors. 
Without such guidance, administration of the proposed legislation will virtually 
require each agency to legislate and adjudicate ethics for the construction in- 
dustry. 

H. R. 7676 does not contain section 4 (c). The Senate Judiciary Committee 
in its report on S. 1644 states that this secion “permits the agencies to impose 
other requirements with respect to subcontractors or with respect to other sub- 
contractors, if they wish” (S. Rept. No. 617, p. 10). Confined to this purpose, 
there appears to be no reason why this provision, which is contained in 8. 1644 
and H. R. 7637, should not also be included in H. R. 7676. 

Passage of the proposed legislation would undoubtedly result in demands for 
similar legislation extending application of the provisions of the proposed legis- 
lation from the mechanical specialty subcontractors to other subcontractors par- 
ticipating in the performance of Government construction contracts. If any par- 
ticular classes of subcontractors are entitled to the special treatment the proposed 
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legislation would allow, no sound reason appears for not according the same treat- 
ment to all classes of construction and supply subcontractors. In such event, the 
administration of Government contracts would become unduly burdensome. 

It is believed that there should be no departure from the principle already 
discussed that the prime contractor shall remain solely responsible for the selec- 
tion of his subcontractors. 

The fiscal effects of the bill cannot be accurately estimated by the Defense 
Department. Enactment of the bill would, however, increase Government 
construction costs through increased administrative expenses. Further, the 
Defense Department is impressed by the merits of the point made by the Comp- 
troller General in his letter of March 30, 1953, to the former chairman of 
the Senate Committee on the Judiciary in relation to S. 848, 838d Congress. 
This point, which is also believed valid in considering S. 1644, H. R. 7637, and 
H. R. 7676, the instant bills, is in pertinent part as follows, quoting from the 
letter of the Comptroller General dated March 30, 1953 (Senate hearings, p. 106) : 

“* * * Tt seems obvious that to require each bidder to make such final and 
definite arrangements with each and every subcontractor necessary to the con- 
tract work as to enable him to state in connection with his bid the name of each 
subcontractor and to bind himself accordingly, could only result in higher bids. 
There would be involved, not only the cost of making all final and definite 
arrangements with each subcontractor before bidding, but the risk of extra 
costs growing out of the operation and administration of the law, and it may 
be assumed that prudent bidders would reflect fully all such costs and risks 
in their bids. In addition, such a law might operate to restrict competition in 
bidding through deterring prospective bidders from assuming the expense and 
risks involved.” 

In summary, it may be said that the bid shopping which the bill seeks to over- 
come is a matter to be acted upon by the construction industry itself if such 
a practice is regarded by the industry as unethical. There is no evidence that 
the practice of bid shopping has been harmful to the Department of Defense. 
There is indication that any lack of competition is not due to nonparticipation 
because of bid shopping but is attributed to both prime and subcontractors’ 
interests in construction projects for private industry in preference to Federal 
eonstruction. There is no evidence that any advantages will accrue to the 
Government in departing from the present policy and procedure. There are 
indications that there will be increased Government costs through increased 
administrative expenses and that the requirements contemplated by the pro- 
posed legislation, as stated by the Comptroller General, could only result in higher 
bids on construction work. The proposed legislation may well give rise to a 
variety of legal and administrative problems unless fortified with ample pro- 
tective provisions, if indeed this can be accomplished. The proposed legislation 
is discriminatory in that all subcontractors under construction contracts are 
not covered by its provisions. 


STATEMENT OF C. W. MOSELEY 


Mr. Chairman, and members of the subcommittee, my name is Charles W. 
Moseley, of Charlotte, N. C. I am vice president of R. H. Bouligny, Inc., eleec- 
trical contractors of Charlotte, N. C., a company that has been in business since 
1921. In addition to manufacturing, it has engaged in all phases of electrical 
contracting, including the wiring of institutional buildings, industrial plants, 
electric powerplants, and the construction of all types of outdoor electrical 
facilities, such as powerlines. It does an annual volume of approximately $5 
million throughout the Southeastern part of the United States. 

This company’s business is obtained from private industries and from gov- 
ernmental agencies including the United States Government. It has acted in 
the capacity of prime contractor and subcontractor on jobs for the United 
States Government. However, it has submitted but one bid as subcontractor 
to a general contractor on any Federal job in a number of years because we 
are unwilling to make the investment necessary to prepare a subbid in face 
of the probability that we would not get the job, even if we were the low 
bidder. 

I have been with the company since 1922 and have acted in practically all 
capacities up to my present assignment as vice president in charge of all con- 
tracting. I believe I can confidently state that this company is fully qualified 
in every way to act as electrical contractor on almost any type of Federal 
project. The reasons why our services are not available on any Government 
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job in which we would be subcontractor, as distinct from a prime contractor, 
will appear from conditions which I will refer to later in this statement. 

I am here to support passage of Senate bill 1644 because of my firm opinion 
that legislation of this nature will improve conditions in industry and secure 
a better quality of work and save money for the Government. I have studied 
the bill carefully. I have discussed it in detail with literally dozens of the 
members of the construction contracting industry. It is my opinion that it will 
not only be helpful to our own industry and to the Government but that it 
is equitable to all segments of the contracting industry. 

The refusal of my company to bid as subcontractor on Federal construction 
jobs is because of the method employed by the Federal Government in letting 
its construction contracts. On lump-sum jobs the Government organization 
prepares plans and specifications and asks for bids from prime contractors 
covering the entire job without requiring any information as to whom the prime 
contractor will use to perform the mechanical work. It is the mechanical work 
that is normally the most difficult. The mechanical work must be carefully 
designed. It is this design that largely determines the cost. The general con- 
tractors, in order to prepare bids, find it necessary to secure subbids on the 
electrical work, heating, piping, plumbing, and related mechanical work. The 
general contractor may be able to estimate himself the cost of the nonmechani- 
cal items as painting, plastering, roofing, etc., and indeed many are very well 
able to undertake such work themselves. The estimation of the cost of non- 
mechanical work is relatively very simple. However, the general contractor 
who subcontracts the mechanical work cannot make an estimate of its cost. 

A very large number of the best-equipped mechanical specialty contractors 
under present bidding procedures refuse to submit subcontract bids on Gov- 
ernment work. My own company refuses and I believe a very high percentage 
of the companies best equipped to do this work economically, also refuse. The 
mechanieal contractors who do bid, frequently pick a figure out of a hat which 
they know is too high or they deliberately pad their bid to protect themselves 
against the chiseling process which will go on after the award of the general 
contract. 

The end result is that the price bid to the Government is often fixed without 
the benefit of bids from the most responsible and best equipped companies able 
to do this mechanical work economically or is based upon padded subbids. 

As a consequence of bid-shopping there is a narrowing of the field of competi- 
tion and a substitution of artificial haggling for honest bidding, which inevitably 
results in higher prices to the owner, in this case, the Federal Government. The 
system also tends to sap the economic position of the subcontractor as an inde- 
pendent businessman and make him a dependency, or department, of the large 
general contractor. 

General contractors themselves recognize that the practice of bid-shopping is 
not only unethical but operates to the disadvantage of the owner. In the pamphlet 
published by the Associated General Contractors of America, Inc., in 1950 en- 
titled “Undivided Responsibility—Key to Lower Construction Costs,” they not 
only set forth their own code of ethics for general contractors under which bid- 
shopping is forbidden, but they state that the practice is uneconomical to the 
owner. 

The American Institute of Architects have found this to be true from their 
experience in the field. The Handbook of Architectural Practice, published by 
the American Institute of Architects in 1951, categorically states that bid-shopping 
is costly to the owner. This manual recommends that the name of the proposed 
principal subcontractors should be set forth in the proposal of the general con- 
tractor and form a part of the contract consistent with the procedure prescribed 
by the bill under consideration. I would like to quote briefly from page 62 of 
this manual of the AIA: 

“Dickering of subbids after the contract is let is of advantage to no one but 
the contractor and sometimes may prove a boomerang to him * * * If the names 
of the proposed principal subcontractors are given in the proposal, and form part 
of the accepted bid, their status is determined and no second bidding for cut-rate 
prices is possible for those portions of the work * * * Furthermore, the naming 
of the subbidders permit a more intelligent analysis of the low bid and indicates 
the general class of work to be expected.” 

The proposed legislation provides for the procedure which the American 
Institute of Architects has stated is to the best advantage of the owner. It 
would tend to prevent the practices which all parties are agreed are unethical and 
undesirable. 
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The advantage to the Government will come from the establishment of sub- 
bidding procedure under which the Government will receive the benefits flowing 
from honest competitive subbids by the widest possible circle of potential sub- 
contractors and from the establishment of these subcontract costs prior to the 
submission of the bid to the Government. 

Helpful legislation to govern State construction contracts has been passed in a 
number of States. In my State of North Carolina, we have a statute which re- 
quires separate bids on construction contracts. That is, the State government lets 
4 bids on each project ; 1 for electrical work, 1 for heating and piping, 1 for plumb- 
ing work and 1 for general work. Similar statutes have been enacted in New 
York, New Jersey, Pennsylvania, Ohio, Arkansas, and some such legislation, I 
believe, is also in existence in Delaware, Florida, Texas, and other States. 

The Federal agencies, however, have contended that this separate contract 
procedure is cumbersome and involves additional administrative detail and 
would result in a loss to the Government of single undivided responsibility. 
Thus, if there were separate contracts, the Federal Government agencies argue 
they would not be able to definitely fix responsibility for delays and faulty syn- 
chronization of the work. These objections to the separation of contracts have 
considerable merit in relation to Federal construction. But the objections that 
the Federal agencies have expressed to separation of contracts are not valid and 
indeed have no relation to the legislative proposal here under discussion. This 
bill in no respect diminishes the responsibility of the general contractor to the 
Government for the entire job. It does not create any direct relationship between 
the Government and the subcontractor. It does not take away any of the func- 
tions of the general contractor as coordinator. It gives the Government no burden 
of direct supervision of mechanical specialty work. 

I am respectfully pleading for legislation which would benefit the entire con- 
struction industry—for legislation that will help the small-business man keep 
his independent economic status—for legislation that will save money for the 
Federal Government—legislation which through savings to the Government and 
improving the construction industry will benefit all the people of the United 
States. 


NATIONAL ASSOCIATION OF ELECTRICAL DISTRIBUTORS, 
New York, N. Y., January 30, 1956. 

Re Federal construction contract bill, S. 1644; companion House bills: H. R. 

7637, Mr. Lane; H. R. 7638, Mr. Miller; H. R. 7668, Mr. Priest; H. R. 7676, 

Mr. Wright; H. R. 7686, Mr. Bray; H. R. 7693, Mr. Madden. 
Hon. THomMas J. LANE, 

House Office Building, 
Washington, D.C. 

DEAR CONGRESSMAN: The National Association of Electrical Distributors is a 
national trade association comprising more than 1,100 members who are dis- 
tributors of electrical products. 

Member companies of the association have directed me to express to you their 
full support for the Federal construction contract bill, S. 1644, and companion 
House bills. 

I hope that you will take a few minutes to read the enclosed copy of article 
from the NAED Digest of December 12, 1955. It describes briefly for the mem- 
bers the status, provisions, and purposes of the Federal construction contract bill 
and why NAED supports this legislation. 

Thank you for your favorable consideration and vigorous support of this 
needed legislation. 

Very sincerely yours, 
A. W. Hooper, FErecutive Director. 


How S. 1644 StTanps 


The question asked many times by distributors is: ““What’s the status of the 
Federal Construction Contract Act (S. 1644)?’ That’s the bill endorsed by 
NAED in a resolution passed during its May 1955 convention. 

During the last session of Congress, the Senate passed the bill and sent it to 
the House. The House Judiciary Committee, headed by the Hon. Emanuel Celler 
(Democrat, 11th District, New York), is studying the bill as well as some other 
versions submitted by Members of the House. The National Electrical Con- 
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tractors Association, a prime mover in the effort to get the bill passed, is optimistic 
on the success of S. 1644. NECA members are urging its passage with local 
Congressmen during adjournment and hope that it will move swiftly when the 
second congressional session convenes in January. (In a speech before the 54th 
annual NECA convention in November, Representative Celler indicated ‘“un- 
mitigated support” for the legislation. ) 

In essence, the Federal Construction Contract Act is designed to halt, or at 
least reduce, bid peddling and bid shopping by general contractors. The bill 
would make general contractors list subcontractors and give clear reasons for 
any switching. 

The enclosed booklet, Facts about the Federal Construction Contract Act, gives 
you all the answers you will want to know about the bill, and gives the names, 
political affiliations, districts and States of the Members of the House Judiciary 
Committee. Members are encouraged to write to their Congressmen on this 
subject. 


STATEMENT BY CLAUDE DETWEILER, ON SS. 1644 AND OTHER COMPANION BILLS 


Mr. Chairman and gentlemen, it is a real pleasure to have this opportunity 
to support the Federal construction contract bills which are pending before you. 

My name is Claude Detweiler and I am a resident of Twin Falls, Idaho. I am 
president and general manager of Detweiler Bros., Inc., and Power Engineers, 
Ine., corporations which do mechanical contracting work and electrical con- 
tracting work. We also do power and telephone line construction and general 
contracting. Accordingly, our companies are members of the Associated General 
Contractors, as well as the National Association of Plumbing Contractors, the 
National Electrical Contractors Association, and the Heating, Piping & Air Con- 
ditioning Contractors Association. 

We operate in eight States of the Rocky Mountain area and have bid on jobs 
as contractors as far east as Ohio and Michigan. 

Included in our business has been extensive Federal work, amounting to ap- 
proximately $7 million over the past 5 years. Thus, I believe that I am familiar 
with the problems and practices of the contracting industry as they relate to 
Federal construction contracting. 

I have long felt that the practice of bid shopping, which is prevalent wherever 
the owners or purchasers of construction have not established procedures under 
which it is unlikely to occur, is the greatest obstacle to progress in the construc- 
tion industry. The practice keeps contracting methods unbusinesslike, subjects 
contracting to a high degree of speculation, and lowers the volume of construction 
by keeping the cost artificially high. 

In my own State of Idaho I have taken the lead in attempting to have estab- 
lished on State construction projects a system of letting contracts under which 
this destructive practice could not readily exist. In this connection, I studied the 
contracting procedures adopted by various private and public owners to secure 
a low competitive price and prevent bid shopping. It is my opinion that legisla- 
tion requiring the general contractor to list his principal mechanical subcon- 
tractors is the most reasonable, practical and beneficial system. 

I am glad to say that in 1953 the State Legislature of Idaho enacted into law a 
subcontractor listing statute applicable to State projects very similar in form 
to the present form of 8. 1644. 

I was interested to note in the hearings on S. 848 in the last Congress the then 
Commissioner of Public Buildings, W. E. Reynolds, who testified against S. 848, 
suggested that the happiest solution for the Federal Government would be an 
act similar to that just passed by the Idaho Legislature. The bills you gentle- 
men now have before you are very close, indeed, to the Idaho legislation. The 
very slight variations are undoubtedly preferable for Federal works, 8S. 1644 
being more flexible in that each contracting agency may designate the categories 
of mechanical specialty work whereas they are expressly enumerated in the 
Idaho statute. 

The Idaho statute apears to be operating effectively indeed and to the satis- 
faction of the entire construction industry in the State. 

As a matter of fact, within the past year several general contractors in my 
area have told me they felt this State legislation had been very helpful to them 
and that they believed S. 1644 would be equally beneficial to them on Federal 
jobs. They said they intended to write their Senators and Representatives ex- 
pressing support of 8S. 1644 to establish a similar procedure on Federal works. 
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Our neighboring State of California has had a listing statute on the books since 
1941. My information is that it also operates very well and to the satisfaction 
of the general contractors, the subcontractors, and the State officials. It is 
interesting that the California State Builders Exchange, which includes in its 
membership many of the large general contractors in California, is an enthusiastic 
supporter of listing legislation in the nature of 8. 1644. 

I am also informed that a more complex but somewhat similar Massachusetts 
statute is well accepted by all segments of the contracting industry in that State. 
Again, the Massachusetts Building Trades Employers’ Association is an en- 
thusiastic supporter of listing legislation and I was pleased to read in the 
November 1954 issue of the Constructor, a monthly magazine published by the 
Associated General Contractors, a very favorable article on the operation of the 
Massachusetts law. 

Before closing, I should like to refer to some of the particular experiences of 
my own firm on Federal construction contracting as an illustration of the urgency 
of the problem. 

In a 6-month period in 1954 our firm spent approximately $20,000 in figuring 
subbids on Federal projects on which we were the low bidder but nevertheless 
did not receive a contract. The cost of bidding mechanical work now normally 
runs 1 percent to 2 percent of the total cost of such work. It is uneconomical 
for any firm to continue to submit bids under these conditions. We are now 
very hesitant to figure Federal jobs unless, of course, we may bid directly to the 
Government as general contractor as we recently did successfully on the Mountain 
Home Air Force Base central heating plant. 

An incidental, but no unimportant, result of bid shopping that I would like 
to mention is the inordinate delays it causes. I worked on one important Federal 
project on which the commencement of construction was held up nearly a year 
while the prime contractor was attempting to further negotiate his subbids. 

Subcontractors are not asking for any favors or advantages—just a fair break. 
The result will also be a fair break for the Government on construction prices. 

I can honestly and conscientiously ask you to support this bill and hope you 
will see your way clear to do so. 


Fessuary 15, 1954. 
Subject : Federal construction contract bills, 8. 848, H. R. 1825 


Hon. WILLIAM LANGER, 
Senate Office Building, Washington 25, D. C. 

Dear SENATOR LANGER: You have pending before the Congress at the present 
time Federal construction contract bills 8S. 848 and H. R. 1825 * * * which 
is essentially a bill designed to eliminate some of the grosser evils arising 
out of bid peddling by subcontractors and bid shopping by general contractors 
on Federal public works. 

I am writing this letter as president of a corporation which manufactures 
equipment used in the construction of buildings, on behalf of my corporation 
and of other manufacturers of building materials or equipment who desire the 
passage of this legislation. 

This is a piece of legislation that vitally affects manufacturers, distributors, as 
well as contractors—in fact all segments of our economy interested in the han- 
dling of building supplies. We are vitally interested because all segments (sub- 
contractors, distributors, and manufacturers) are caught in a squeeze by some 
general contractors who take a given subcontractor’s bid to determine a winning 
general bid and then wait until he has chiseled the subcontractor’s quotation 
(on which they base their own bids) down by substantial amounts. 

This vicious evil has caused a very high percentage of the most qualified 
and responsible mechanical contractors to refuse to bid as subcontractors 
* * * which in turn causes a very high percentage of the most qualified manu- 
facturers and distributors to remain aloof from Federal public works projects 
because the chisel works to the point of no profit, no return, and subsequent hard 
feedings. ; 

This bill will give the several segments of our great economy interested in 
building and construction supplies, through its passage, protection against such 
unethical practices—a protection that is eminently in the public interest for it 
protects the Government against the value-destroying substitutions, short cuts, 
and cheating that inevitably follow in the wake of a shopped or peddled bid. 
It will also give the Government the benefit of greatly increased competition 
(healthy competition) based upon open bidding instead of artificial haggling. 
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Other members of our industry have expressed themselves as follows: 

Charles H. Hobbs, vice president of Pyle-National Co., Chicago, in a letter to 
their Cougressmen, stated, among other things: “In our opinion, this legislation 
is necessary.” 

Fred Cramer, vice president of Northern Light Co., Milwaukee, Wis., has 
authorized the following statement: 

“As small manufacturers of electrical equipment we have encountered con- 
siderable difficulty in the irresponsibility and disorderly conditions in electrical 
contracting on Federal bids, the conditions which the Federal construction con- 
tract bills, S. 848 and H. R. 1825, are designed to correct. 

“We are very much in favor of passing this bill and feel that the Government 
and the industry will both profit by it substantially.” 

Edmond C. Powers, director of public relations of the Griswold-Eshleman Co., 
1401 Terminal Tower, Cleveland, Ohio, has authorized the following statement : 

“The Federal construction contract bills 8. 848 in Senate and H. R. 1825 in 
House, would be beneficial to the entire construction industry by eliminating 
evils arising out of bid peddling and bid shopping by contractors on Federal 
public works. The bill provides contractors protection against unethical prac- 
tices and is, therefore, in the public interest.” 

T. D. Wakefield, vice president of the F. W. Wakefield Brass Co., Vermilion, 
Ohio, has written: “The bill would be highly beneficial.” 

Mr. H. W. Angier of the Standard Electric Time Co., Spfingfield, Mass., gave 
a statement to the Senate Judiciary Committee, in part, as follows: 

“By this letter we wish to go on record with your committee as being in favor 
of the passage of this bill, particularly its lump-sum contract provisions.” 

Cc. A. Burton, general sales manager, Sylvania Electric Products, Inc., Salem, 
Mass., made a plea for support of S. 848 by the wholesalers and manufacturers 
at the January 1954 meeting of the Southeastern Wholesalers Association. 

Please give this bill your urgent attention. I can promise you its successful 
passage will react most favorably to the citizens of our great country as it will 
eliminate a cancerous evil now gnawing at our very vitals. “Growth through 
healthy clean competition.” 

Sincerely yours, 
ELectro S1rv-A-K1nG Corp., 
CHARLES I, SCHNEIDER, President. 


STATEMENT BY Don B. CLAYTON, Sr., BIRMINGHAM, ALA., ON THE FEDERAL 
CONSTRUCTION CONTRACT BILL 


Mr. Chairman and members of the House Judiciary Committee, I am Don B. 
Clayton, Sr., president of Electric Constructors, Inc., of Birmingham, Ala., an 
electrical contracting company, and I was president of the National Electrical 
Contractors Association until December 31, 1955, I have engaged in electrical 
contracting since 1919 when I secured my degree in electrical engineering. 

My firm is a medium-sized one but we have had extensive experience on 
Federal work. In fact, during World War II my company wired more than half 
of the C-3 cargo ships built for the Maritime Commission. 

I have devoted much of my time to attempting to render constructive service 
to my industry and to the public, especially toward making the outmoded and 
uneconomic practices of the construction industry more businesslike. 

It would be a gratifying climax if I could have some small part in seeing the 
Congress of the United States take such a forward step as enacting the Federal 
construction contract bill, 8. 1644. This would, indeed, represent as important 
a milestone on the contracting industry’s road to a modern progressive basis of 
operations as was the adoption of the one-price system to retail merchandising 
75 years ago. 

I realize the members of this committee have made a long, thorough study of 
the problems and that the whole industry background necessitating legislation 
along these lines will be thoroughly presented. I would like, therefore, to con- 
fine my statement to presenting one illustrative example which may be useful to 
the committee in showing the advantages in the adoption of the legislation before 
you and, conversely, the unfortunate results of bid shopping. The illustration I 
have in mind is a comparison of two similar Federal jobs on which the bids were 
opened in the same town_on the same date. 

On April 29, 1954, the Army engineers at Savannah, Ga., opened bids for an 
electrical installation of the estimated value of $340,495.58. In this particular 
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instance, the Government took bids directly from electrical contractors. It re- 
ceived 32 bids, as listed on the attached tabulation, the lowest of which was 
$238,664.57. Electrical companies submitted bids from as far away as Oklahoma 
City, Dallas, St. Petersburg, and Nashville. The low bidder was from Charlotte, 
N.C. The contract number was ENG-09-133-54-27. 

On the same day, in the same town, 1 hour later, the Army engineers opened 
bids from general contractors for work on the Hanger Building, known as con- 
tract ENG—09-133-54—-48, which contract involved approximately $100,000 worth 
of electrical work. The opened bids showed that in preparing prime bids the 
prime contractors had received and had the benefit of only four bids from elec- 
trical contractors. 

The difference is the danger of bid shopping where one prime bid is taken and 
no listing provision protects subcontractors. Obviously, the Government will get 
a lower price where there are 32 bona fide bids than it will where there are 
only 4. Where there is no protection against bid shopping, the Government fre- 
quently gets the benefit of as few as 3 (sometimes only 1) mechanical subbids. 
Where there is protection against bid shopping there is an ample number of bids 
to develop the low competitive price. A glance at the attached tabulation will 
show the price protection the Government would receive from establishing sub- 
contract procedures under which bid shopping would be eliminated. 


Bids on parking apron job, Hunter Field, Savannah, Ga., based on Government 
design only 


ae Te en ne este thtninabtillaniaveite $238, 664. 57 
D, DEROEE ee sn I I NE a eneeerenenemrterin cbatammmunnaseae, 250, 980. 26 
3. Cleveland Electric Co., Jacksonville, Fla__.____--.____________ 257, 057. 57 
en me  neimbmediinainite 260, 854. 56 
5. Jacksonville Service & Electric Co., Jacksonville, Fla_.._..__ 266, 091. 50 
as eC nite hautaenmebaameniae 268, 246. 41 
7. Fred H. Spalding Electric Co., Oklahoma City, Okla__..._____ 278, 620. 17 
8. Patterson Emerson Comstock, Birmingham, Ala____..________ 284, 101. 33 
D: EE SO CRES UD; | Ne li ictktiacinctitccin nd cawagepinge 284, 192. 04 
10. White Electrical Construction Co., Columbus, Ga_......_._____ 285, 747. 61 
D1, ee ee in I, Ae eccicrmnicnis ccc lneineaictn Seabee 288, 597. 49 
22: epee Pera. CO... Cit tein meen nnn 289, 016. 35 
13. Garrison Wright, Onariotte, N. Greens .nnccnncencwneccusncu 289, 969. 31 
14. Howard E. Smith, St. Petersburg, Fia._..................... 293, 644. 24 
15. Richard & Associates, Carrollton, Ga._.-.-.--.--------___-_.- 296, 235. 41 
16. W.-C. Stephens O0., Ni Qhawsnieeels eens acl nc- knw lce 296, 735. 26 
ST: Deets Mette Oe. RR. Geeta cose hn en bee 299, 257. 30 
18. Lee Engineering & Construction Co., Dupont, Ga.______-___-___ 301, 700. 00 
19. Long-McGee Electric Co., Montgomery, Ala__.-.-_.-___-_____-_ 302, 940. 20 
20. J. R. Hime Electric Co., Daytona Beach, Fla__._-.-_-_------_- 806, 075. 20 
21. Byck Blectric Co., Savannah, Ga-..-~..-.~.-~~.-~--_.-_-.___- 306, 780. 55 
22. McClendon Electric Co., Atlanta, Ga___..-.----.-__-_--_--_- 314, 087. 55 
23. R. H. Bouligny Electric Co., Charlotte, N. C_-------------~--- 316, 427. 01 
Se; aw  ee, aae  e te pemee 318, 000. 00 
BE Or Fee: eee peseere tenn gieres segppecl wong erate 318, 878. 56 
26. Flournoy Electric Co., Columbus, Ga___.-_--.--------------- 319, 558. 61 
27. Rodgers Electric Co., Birmingham, Ala__._-.---.-.--------~- 320, 338. 40 
28. Peerless Electric Co., Savannah, Ga___----------------------- 322, 208. 38 
29. Sumter Building Construction Co., Inc., Sumter, 8. C__-------- 333, 535. 19 
90: Pischbia a Weers, ‘AtienG, ‘WA. + -. 8 e..- - - e 351, 771. 10 
31. Webb Electric Co., Anderson, 8. C_...--------~----~-~-~--.. 374, 491. 66 
$2. Stancil Blectric Co., Nashville, Tenn-...--..-.--.._._..-__.. 375, 215. 67 
Governwient entimate nen enn nn nee enn senene= 340, 495. 58 


STATEMENT OF E. R. EDENFIELD 


Mr. Chairman and members of the committee, I appreciate having this op- 
portunity to present briefly the reasons why S. 1644, the Federal construction 
contract bill, should become law. 

My name is BE. R. Edenfield and I am president of the Edenfield Electric 
Co., Inc., Nashville, Tenn. 
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This company was established in 1935 to carry on extensive electrical con- 
struction for the Federal Government and for large industrial and commercial 
customers in private industry. It specializes in commercial and industrial 
electrical construction, transmission and line construction, power station con- 
struction and marine electrical work. It was one of the first atomic energy 
electrical contractors, performing major installations at Oak Ridge, Tenn. 
About half.of the company’s work is on direct contract with the owner or award- 
ing authority and about half on subcontracts from general contractors. 

I doubt that the evils of “bid shopping” and “bid peddling” are more preva- 
lent anywhere in the United States than they are in our area. And unfor- 
tunately this situation is getting worse, rather than better, as time goes on. 

We should not lose sight of the fact that these unfair practices affect all 
branches of the mechanical specialty industry, not just electrical contractors. 

General contractors complain constantly that mechanical specialty subbids 
reach them late—frequently just a few hours before the time set for opening 
the general bids. This condition exists because specialty subcontractors have 
learned from sad experience that it is unwise to submit their bids earlier because 
then the bids are subject to misuse. A late submission of a subbid means less 
time to shop or to reveal the figures to a competitor. 

This situation will be corrected only when the subcontractor receives some as- 
surance that his bid will not be misused. In my opinion, S. 1644 will help 
materially insofar as Federal construction is concerned. 

It is clear that the many advantages flowing from full and fair competition 
among bidders, general and subcontractors alike, are not now accruing to the 
Federal Government on its construction projects. Neither are these advantages 
likely to be enjoyed by the Federal Government as long as bid shopping and bid 
peddling roll merrily on. 

In this area, a number of specialty subcontractors refrain entirely from bidding 
on Government jobs. Some bid infrequently and then only to general contractors 
in whom they have confidence. Others submit artificially high bids in order to 
be in a position to reduce the price when bid shopping starts in earnest and this 
usually is after the opening of the general bids. The net result is that rarely 
does the general contractor, especially the notorious bid shopper, and they are 
known to the trade, get the best price. This causes the general contractor to 
gamble that he can get the work performed for less than the quoted prices and 
to set his general bid sufficiently high to cover the additional risks assessed as a 
result of the gamble. The pricing of construction then becomes more of a 
guessing game than a business transaction. 

Obviously bid shopping is not a one-way street. It takes two for the practice 
to be engaged in. The general must find a sub who is willing to participate. And 
in an industry as highly competitive as specialty contracting is in this area it 
usually is not too difficult for a general to persuade or force a small sub to take a 
job at a price too low to permit completion according to specification at a profit 
to the sub. 

The ethical sub, therefore, finds himself in a position where he must take a 
job at less than he knows he should, or limit his bids to general contractors in 
whom he has confience, or go out of business entirely. And the more subs that 
leave the field, the more likelihood there is of restricted competition and ulti- 
mately inflated prices to the customer. 

Attempts have been made through industry action to eliminate or at least re- 
duce the prevalence of bid shopping and bid peddling. These efforts have not 
been effective. 

We can talk all we want to about bid shopping and bid peddling being industry 
problems that should be solved by industry itself. These evils never can and 
never will be eliminated by industry itself. It will take legislation such as 
S. 1644 before these undesirable practices can and will be curbed on Federal 
construction, 


STATEMENT OF J. W. ALBRIGHT 


Mr. Chairman and members of the committee, it is a privilege to present a 
statement in support of S. 1644, the Federal construction contract bill. 

My name is J. W. Albright. I am secretary-treasurer of the Triangle Electric 
Co., Detroit, Mich., a company engaged in electrical contracting, which operates 
principally in the Michigan area. I also am a vice-President of the National 
Electrical Contractors Association. 
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Our business includes both private and Government construction but the great 
bulk of our work is private construction. I shall explain the reason for this later. 

About 32 months ago Triangle Electric Co. was the associated contractor with 
Westinghouse Electric Corp. on the large new ultra-modern universal slabbing 
mill of the Great Lakes Steel Corp. at Detroit. This was a $38 million job. The 
building shell and its foundations were supplied by the Great Lakes Steel Corp. 
The remaining work—electrical wiring, plumbing, steamfitting, sheet-metal work, 
painting, rigging, and millwright required to install the electrical equipment was 
to be supplied by Westinghouse Electric Corp., which contracted with Triangle 
Electric to do this job. In addition, Triangle Electric contracted directly with 
the owner to perform $500,000 worth of additional electrical work. We were 
particularly pleased to be a part of the team that enabled this mill, the first of 
its type in the world, to go into production 2 months ahead of schedule. 

Our company is becoming less and less interested in bidding on Federal con- 
struction. The reason is no secret. It is because of the ever increasing unethical 
practice of bid shopping. Unless and until practices and procedures in connection 
with the awarding of Government construction contracts are improved, fewer 
and fewer solid, ethical mechanical specialty subcontractors will be interested in 
bidding on this type of construction. 

Time was when specialty work constituted but a minor part of construction. 
That is no longer true. Today the mechanical specialty portion of construction, 
especially on larger jobs and on Federal work, frequently is a major part of 
the cost. 

To estimate the cost of such items as plumbing, heating, piping, air condition- 
ing, ventilating, and electrical work is expensive. To estimate these items 
repeatedly and still not obtain the subcontract is prohibitive. 

It is particularly disturbing to learn that your bid was the low responsible bid 
and that it was used for bid-shopping purposes. I could recount several instances 
where this has happened. Suffice it to state, when we learn that a prime con- 
tractor on Federal construction has peddled our specialty bid we are uninterested 
from that time on in submitting further specialty bids to that general contractor. 

The result of the practice of bid shopping is to increase astronomically the 
cost of construction to the Federal Government. This occurs because of a de- 
crease in competition among mechanical specialty contractors for Government 
work. 

The established, ethical firms will continue to withdraw from the Federal 
eonstruction field for the very good reason that they want no part of “bid- 
shopping.” This not only increases the dollar cost of construction but frequently 
the Government finds it is unable to obtain occupancy on schedule with a further 
money loss resulting. 

In my experience as a businessman and as an official of the National Electrical 
Contractors Association I have given much time and thought to the “bid-shopping” 
problem and how it could be eliminated or at least materially reduced. I am con- 
vinced that industry alone cannot solve the problem. It needs help in the form 
of legislation. 

It is my belief that S. 1644 will supply the needed help. If enacted, it should 
enable our industry to virtually eliminate the unfair trade practice of “bid- 
shopping.” 

In my opinion, the bill is fair to all segments of our industry and if it achieves 
the purpose it is designed to accomplish, benefits will flow not just to the mechani- 
eal specialty industry alone but to the construction industry as a whole, including 
its employees, and to the Federal Government. 


STATEMENT BY J. R. MEEHAN, VICE PRESIDENT OF FISCHBACH, Moore & MORRISSEY, 
Inc., CHICAGO, ILL., ON THE FEDERAL CONSTRUCTION ConTRACT Bru, 8S. 1644, 
AND COMPANION House BILLS 


Gentlemen, my name is J. R. Meehan of Chicago, Ill. I am vice president of 
Fischbach, Moore & Morrissey, Inc., electrical contractors with headquarters in 
Chicago. The company is a wholly owned affiliate of Fischbach & Moore, Ine. Our 
firm and its affiliates have been in the electrical contracting business for more 
than 35 years. We are the largest electrical contractors in the United States. 
We operate on a nationwide basis and have probably made the electrical installa- 
tions on more Federal projects than any other construction company. 


\ 
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I sheuld like particularly to call the attention of this subcommittee to the 
recent experience we had as subcontract bidders on a major Federal project since 
we feel our experience is illustrative of the problem facing the contracting 
industry and the United States Government, the problem which this bill is 
designed to remedy. 

The United States Corps of Engineers has some 20 guided missile projects in 
the Chicago area. To date, our company has bid the electrical work on eight 
of these so-called Nike sites. In two of these instances we were awarded the 
contract because of our low bid and because the successful general contractor on 
these two projects did not engage in bid-shopping of the mechanical specialty 
work after the award. On three other Nike sites we have reason to believe that 
we submitted the lowest electrical bid prior to the award of the prime contract. 
Indeed, we were definitely advised by general contractors that our bids on these 
three projects were the lowest submitted by any electrical contractor. However, 
in these three instances the low general contractor proceeded to shop the bid or 
further “negotiate” it after the award of the prime contract to him. As a result, 
we did not receive the subcontract despite our low bid. In two of these instances 
the electrical work went to electrical contractors who had not even submitted 
a bid prior to the submission of the prime bids and who apparently also had the 
advantage of having our low bid price disclosed to them. 

Because of this experience on three of the so-called Nike sites, when a recent 
one was advertised for sites C—92 and C-—93 in Libertyville, Ill., we decided to 
restrict our bid to only 3 of the 17 general contractors who were going to bid 
to the Government. The reason for not bidding to the other 14 was their reputa- 
tion and our experience with them as bid-shoppers. 

On the day before the closing date for prime bids on the Libertyville project 
we had a call from one of the general contractors bidding, Lee Construction Co., 
127 North Dearborn Street. Chicago. The chief engineer of that company 
advised us that he was anxious to have our subbid. He assured us that he 
would use our bid properly and further agreed to advise us before the bid 
opening whether or not we were low and they were using our price. The 
chief engineer did in fact advise us one-half hour before bid closing time that 
we had the lowest electrical price and that our bid would be used. Moreover, 
other general contractors bidding on this job confirmed the fact that our price for 
the electrical work was low. Lee Construction Co. was awarded this job as prime 
eontractor, but after the award to them on March 11, 1955, would not award 
the electrical subcontract to us unless we made a reduction from the price 
in our subbid. This we refused to do. 

Subsequently, we learned that the electrical work on this guided missile 
project was awarded to Maine Electric Co. (which incidentally is also a 
member of National Electrical Contractors Association) presumably because 
this company was willing to negotiate a lower price after the award of the 
prime contract. 

The direct out-of-pocket expense to our company in preparing the electrical 
subbids on the four guided missile projects referred to was substantial. We 
do not expect this subcommittee or anyone else to shed tears because of the 
loss to Fischbach, Moore & Morrissey, Inc., through this example of bid 
shopping. However, we do feel it is important to the Corps of Engineers and 
to the Government generally to know that because of this situation and the 
prevailing practice of bid shopping on Federal construction, our company has 
given serious consideration to withdrawing from subcontract work on all 
Federal works. Taking such action of course will be a matter of our own 
independent decision. But we would merely be taking a step which many 
dozens of the country’s mechanical specialty contractors have been forced to 
take earlier because of similar experiences over the past few years. If our 
company is treated in this manner you may well imagine that the small and 
medium-sized electrical contractors are not treated more gently. Actually, it’s 
not a question of ethics, but a system forced on the industry by archaic con- 
tracting policies of the Federal Government. Neither our company nor any 
other contracting company can afford to spend thousands of dollars to prepare 
subbids on major Federal projects if there is no reasonable likelihood that a 
contract will be awarded to us if we submit the low bid. So long as listing 
of subcontractors is not required, this will continue to happen. 

Incidentally, after this last example of bid shopping in the Libertyville, Ill. 
guided missile project, we discussed the whole situation at some length with 
the contracting officer of the United States Corps of Engineers. The contracting 
officer said he realized that bid shopping was prevalent and he wished there 
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were some steps he could take to prevent it, but that he had discussed it with 
his legal department and there was nothing that he could do about it under the 
existing law. He said he wished there were a law and that if such legislation 
were passed it would save him “headaches” in his job as an awarding authority, 

Gentlemen. I do not intend to make this a story of personal complaint, though, 
of course, I do feel aggrieved by the personal experience. My sole purpose is 
to give you an illustration of what is in fact happening on Federal jobs every 
day; to express my opinion that the inevitable result of permitting this to con- 
tinue is the withdrawal of most of the mechanical specialty firms from Federal 
work unless they can be prime contractors, with a consequent reduction of com- 
petition to a point that the Federal Government will be greatly overcharged 
for its construction. Certainly a large proportion have already withdrawn: 
The situation is deteriorating daily because of the ever-increasing complexity of 
mechanical specialty work and the spiralling of the cost of estimating this 
complex work, 

I have carefully studied S. 1644 pending before you and sincerely believe it 
would not only straighten out in a large measure a very unfortunate situation 
existing in the contracting industry, but that it would put the Federal contracting 
procedures on a basis which would assure the Government a lower price and a 
higher quality of construction. 


STATEMENT OF ELtis M. FAGAN, PRESIDENT, FAGAN Etectric Co., INC., 
Littte Rock, Ark., RES. 1644 


Mr. Chairman, and gentlemen of the committee, I appreciate having this oppor- 
tunity to express my views on 8. 1644, the Federal construction contract bill. 

My name is Ellis M. Fagan. I am president of Fagan Electric Co. of Little 
Rock, Ark. My company is engaged in the electrical contracting and servicing 
business, operating in the Southwestern States. 

It has been in existence for the past 42 years and at the present time is doing 
a volume of construction business in four or more States of approximately $5 
million annually. 

Our scope of activities include industrial plants, apartments, transmission 
lines, powerhouses, Government projects, air conditioning, and refrigeration. 

In my capacity as president of the company, I have become increasingly 
familiar with the growing trade practice indulged in by many general contractors 
and subcontractors alike, of bid shopping and bid peddling to the detriment of 
the owner and their competitors who do not wish to engage in such unfair 
practices. My attention has been directed to this problem not only as head of 
a construction firm frequently engaged in Government construction, but as a 
member of the Senate of the State of Arkansas for the past 22 years. 

In the State of Arkansas we have legislation which compels separate con- 
tracts for electrical and other mechanical work on State jobs. This require- 
ment has worked successfully and in the best interests of the State government. 
However, I realize the objections which my friends in the general contracting 
industry have or would have to this type of legislation on all Federal construc- 
tion, which covers a multitude of types of projects and considerable adminis- 
trative machinery at best. Their objections to the separation of contracts simply 
are not applicable, however, to S. 1644 which does not provide for separation 
or lessening of unified authority of general contractors. This bill does, how- 
ever, establish policy and procedure in connection with bidding and subbidding 
on Federal construction contracts which will, to a large extent, eliminate bid 
shopping and bid peddling. 

The bill would increase the number of subcontractors able and willing to bid 
on Government work and should result in lower cost to the Government. It is 
completely fair to all segments of the construction industry. It is necessary to 
permit proper expansion of the mechanical subcontracting industry which can- 
not continue to grow on the basis of slippery and unethical bidding procedure. 

I have watched the transition of the construction industry from the time the 
mechanical and electrical work on a project was a minor, insignificant, and 
unplanned part to the expensive, complicated, technical, and major cost of con- 
struction which it is today. Mechanical contracting requires an organization 
of highly trained engineers and technical personnel with expensive capital 
equipment. A general contractor can himself calculate the cost of such items 
as painting, bricklaying, carpentering, dirt moving, and similar jobs which are 
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often subcontracted. But in order to bid on a major job, general contractors 
or almost all general contractors must necessarily have subbids from mechan- 
ical specialty contractors. 

The electrical contractor, for example, has to compile information from 20 
or 30, sources in order to work out an electrical bid. He has to deal with elec- 
tric companies, the power companies as to the load centers and special equip- 
ment. There are very few electrical contractors today bidding on projects that 
do not maintain a staff of electrical engineers. On the other hand, very few 
general contractors carry electrical engineers on their staff. They look to the 
electrical contractors for the electrical bids. Clearly, the system can only oper- 
ate in the public interest where the subcontractor bids are fairly dealt with. 

Moreover, the mechanical specialty industry can operate and serve the people 
only when work is allocated on the basis of open, competitive, fair bidding, which 
this bill would assure. ' 

I would like to call your attention to the fact that mechanical contracting is 
not only a large and most complicated part of any construction job, but that it 
is a major industry, with approximately 85,000 er more members employing 
upwards to a million men. 

It is one of the last major industries still in the hands of a large number of 
small- and medium-sized-business men. I believe they deserve your encourage- 
ment and support. 


RESOLUTION OF FLormpA BUILDING INDUsTRY CouNcr, St. PeTersspurG, Fra. 


Whereas the National Congress will convene in January of next year; and 

Whereas there has already been introduced in said Congress the Federal Con- 
struction Contract Act designated as S. 1644 and H. R. 7637; and 

Whereas the said S. 1644 was unanimously reported favorably to the Senate 
by the Senate Judiciary Committee and unanimously scheduled for considera- 
tion by the Senate by its majority policy committee prior to passage on July 
27, 1955, and 

Whereas this council is convinced that it is to the best interest of the economy 
of these United States, and especially so, to the construction industry which is 
now the major factor in said economy, that H. R. 7637 be passed by the National 
Congress in order that the said Federal Construction Contract Act may become 
law : Now, therefore be it 

Resolved, That this council go on record as being in favor of the passage of 
this legislation by our National Congress; and be it further 

Resolved, That the secretary be instructed to furnish a copy of this resolution 
to each of the Congressmen from this State with a request that they actively 
support this legislation. Also to furnish a copy to each of the secretaries of the 
State associations affiliated with this council with a request that they forward 
it to the secretary of their national association asking them to put forth every 
possible effort to have their association sponsor passage of H. R. 7637 as soon as 
possible after the National Congress convenes. 

Adopted at Tampa, Fla., this the 17th day of December A. D. 1955. 

H. Stwpson, Secretary. 


STATEMENT OF Hon. J. PERCY PRIEST, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF TENNESSEE 


Mr. Chairman and members of the committee, in order to save the valuable 
time of the committee and its members, I am not appearing in person, but am 
submitting for the record this brief statement containing my reasons for support- 
ing the Federal construction contract bill. 
oa will recall that I am the author of one of the House bills on this subject, 

. R. 7668. 

I am satisfied that passage of the legislation will be of great benefit not only 
to the construction industry as a whole but also to the Federal Government. 

By eliminating the uneconomical practices of bid shopping and bid peddling 
on Federal construction projects the Government should receive a wider circle 
of competitive bids. both from general contractors and mechanical specialty sub- 
contractors. And the more active the competition, the better the price will be 
to the Government. 

The bill provides policy and procedure with respect to lump-sum construction 
contracts. As to them, it will prevent a prime contractor from soliciting bids 
from mechanical specialty subcontractors, using their subbids as a basis for 
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submitting the prime bid and then after the award of the contract proceeding 
to bargain with these small-business men in an effort to squeeze them into posi- 
tions from which they can receive little or no profit, with the difference being 
pocketed by the prime contractor himself. 

Under this legislation the prime contractor will not be able to operate to the 
disadvantage of the small mechanical contractor, and if he attempts to do so by 
substituting a mechanical contractor other than the one named in his prime bid, 
the Government contracting agency has the duty to take the profit out of this type 
of activity. 

As a result of this legislation, the ethical general contractor who now refuses 
to indulge in the unfair trade practice of bid shopping will no longer be at a 
competitive disadvantage with his competitors who do engage in that practice. 
Moreover, a procedure will be established under which an adequate number of 
firm and responsible bids for the mechanical specialty work will be received well 
ahead of the closing time for the prime bids. 

For the above reasons, I believe the legislation is in the public interest and 
hence should have the early approval of your committee. 


STATEMENT OF Davis H. Extior, Davis H. Exxior Co., INc., ROANOKE, VA., 
IN Support oF 8S. 1644 anp COMPANION HOUSE BILLS 


I desire to submit a statement in support of the Federal Construction Contract 
Act (S. 1644 and companion House bills, H. R. 7637, H. R. 7638, and others). 
My name is Davis H. Biliot. I operate my own company, the Davis H. Elliot 
Co., Inc., with headquarters at 11 Naval Reserve Avenue, Roanoke, Va. My 
company engages in a wide variety of electrical construction work ranging from 
its specialty of transmission line and power station construction, construction 
of heavy transmission lines, industrial and commercial construction, and resi- 
dential wiring. 

I believe that S. 1644 is highly desirable legislation because it would give the 
Government the advantage in its price of final negotiation of the price of the 
mechanical specialty work before the contract award. . Large and successful 
private industrial corporations get this benefit by requiring their prime con- 
tractors to specify the subs in the prime bid. They wouldn’t do so unless it was 
for their benefit and they were assured of getting a better job or a saving or both 
by the very little effort involved. 

It is true some Federal agencies have opposed the bill, though I understand the 
attitude is changing or softening. Frankly, however, no executive agency ever 
wants Congress to prescribe procedures. 

The basis of the opposition to this bill by some general contractors appears to 
be solely because, being unfamiliar with it, they believe it provides for separate 
contracts or because of a mistaken fear that this is a first step toward separation. 
I refer to the practice of the owner or awarding authority asking for separate 
contracts, which is provided by legislation in a number of States such as North 
Carolina, Arkansas, and Ohio. S. 1644 does not propose or suggest separate 'con- 
tract awards for mechanical specialty work. It merely provides a specific bid- 
ding procedure with the single contract award going to a general contractor as is 
customary in a majority of instances today. 

Now if we were asking for separate contracts, the general contractors would 
have something to complain about. As I said before, S. 1644 is not a separate con- 
tract bill, despite the tactics of confusion its opponents have resorted to to 
create that impression as a rallying point for general contractors to oppose it. I 
do not think that general contractors need have any fears about this being a first 
step toward separate contracts. I for one do not approve the separate contract 
method on Federal work. I think that in so stating I express the sentiments of 
the majority of my fellow electrical contractors and I am quite sure that the 
National Electrical Contractors Association, of which I am a member, does not 
contemplate advocating a separate contracts bill on Federal public works now 
or at any time in the future. Its membership would not support that proposition 
if they did. 

My experience, and I am sure a majority of my colleagues join me in this 
statement, shows that on Federal public works a separate contract arrangement 
is not the best for the contractors or the owner. There has to be coordination 
and direction on a construction job. The general contractor is set up to perform 
that function. He deserves to be paid for that service. The separate contract 
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method deprives him of the rightful compensation for coordinating and directing 
services rendered. So he has to put the cost on the overhead he applies to other 
parts of the work and this throws his costs out of lime in the eyes of the customer 
and in event of renegotiation he has a very difficult situation to explain. Then, 
too, with single direction missing, the job is apt to go in many directions with 
resultant friction and loss all around. The method also invites perplexing labor 
roblems. 

: I do not blame the general contractor for opposing separate contract proposals 
on Federal public works. If I were in his shoes, I would too. But all this has 
no relation to this bill which leaves the entire job and responsibility in the hands 
of the general contractor where it belongs. On the contrary, enactment of this 
bill will eliminate the possibility of the enactment of separate contracts legisla- 
tion. It might even lead to the change in the State laws in some States that 
have it. 


SuM#ARY OF THE STATEMENT OF INSULATION DiIs?REIBUTOR-CONTRACTORS NATIONAL 
ASSOCIATION, INC., ON THE FEDERAL CONSTRUCTION AcT, SUBMITTED BY Mr. Leo 
HowaAkbD KERNS, EXECUTIVE DIRECTOR 


In general, this association supports this legislation as a beneficial and intelli- 
gent approach to the problems involved in construction contracts for the United 
States Government. The spirit and intent of the act are good and deserve the 
support of the construction industry as a whole. We feel that passage of this 
legislation will result in savings to the Government through the elimination of 
wasteful practices so prevalent in construction projects. 

Nevertheless, we wish to present to the subcommittee our reasons for opposing 
the present form of the bill. We believe that a serious omission has occurred and 
hereby seek to correct it. In section 3, paragraph 3, we do not find insulation 
listed as one of the mechanical specialty works for which the prime contractor is 
required to name his subcontractor. We respectfully submit that insulation is 
one of the most important parts of a construction contract and ranks as a peer 
with those named in paragraph 3. 

Please note that it is impossible to erect, repair, remodel, modify, or alter a 
building or structure without substantial insulation work. Furthermore, one of 
the major items of maintenance of large buildings is insulation. The need for 
adequate insulation is constant and constitutes an important item when computing 
the cost of operating a building as well. Surely the United States is interested 
in having assurance that such a vital element is not overlooked when its con- 
struction contracts are let. 

This association has as some of its prime objectives the improvement of 
products, their application, and of the service of this industry to the community. 
We are more than willing to do our part—indeed more than our part—to achieve 
higher standards of quality of service. The membership of IDCNA is nationwide 
and is made up of responsible, independent businessmen who recognize the need 
for self-improvement. 

Surely Congress cannot fail to take cognizance of the relationship between our 
objectives and the purposes of the legislation under consideration here today; 
and, just as surely, Congress must not fail to recognize its duty to obtain for the 
United States Government the most economical and yet the highest quality service 
that is available. 

The amendment we urge for your favorable action is minor only in its length, 
but not in its importance. We merely ask that the single word “insulation” 
be inserted in paragraph 3 of the third section of the various bills introduced 
(S. 1644; H. R. 7637, H. R. 7638, H. R. 7686, and H. R. 7693). 

We earnestly believe that the Government, the public and this industry will all 
benefit materially from our recommendations. Can it be said that this is not a 
desirable result? 
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WEDNESDAY, FEBRUARY 8, 1956 


Houser or REPRESENTATIVES, 
CoMMITTER ON THE JUDICIARY, 
Suscommitree No. 2, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 346, 
Old House Office Building, Hon. Thomas J. Lane (chairman of the 
subcommittee) presiding. 

Present: Messrs. Lane, Forrester, Boyle, Miller, and Burdick. 

Also present : Cyril F. Brickfield, counsel. 
Mr. — The committee will kindly come to order, please. 

I am advised that the other members are on their way and ought 
to be here any minute now. So, due to the fact that we have a long 
list of witnesses here, and they may all like to testify at some length, 
I would like to proceed now. 

The first witness will be the witness with whom we left off yester- 
day, and that is Brig. Gen. D. H. Tulley, of the Department of 
Defense. 

I am sorry, General, that you had to come back today, and that was 
my reason for trying to reach you yesterday, so that you would be 
saved another trip back to the committee. 


FURTHER STATEMENT OF BRIG. GEN. D. H. TULLEY, DEPARTMENT 
OF DEFENSE; ACCOMPANIED BY COL. N. R. VOORHIS, ROGER W. 
FULLING, AND CAPT. H. G. CLARK 


General Tuxey. It is perfectly all right, sir. I am happy to be 
here this morning. 

Mr. Lane. May I say we are happy and pleased to have you here, 
and we know that you can be of much assistance to the committee, so 
you may proceed, General, with where you left off yesterday. 

General Totter. Thank you, sir. 

[ would like to read a prepared statement, Mr. Chairman. It repre- 
sents the views of the three military departments expressed through 
me as a representative of the Department of Defense. As you know, 
we have an interest in this because we are perhaps the largest Federal 
contracting agency for construction. 

Mr. Lane. Is the Department opposed to the bill ? 

General Tunuey. I am talking about the Department of Defense 
overall, which includes the contracting agencies of the Corps of Engi- 
neers, the Bureau of Yards and Docks, and a Director of Installations 
of the Air Force, and I would say that those three together, sir, are 
contracting—awarding contracts at the rate of about $2 million a year. 
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That is a lot of contracts, and we have a definite interest in this 7 

oe. 

he oF, ap of Defense is opposed to the enactment of S. 1644 
as passed by the Senate, H. R. 7637 and H. R. 7676. The reasons for 
such opposition are stated in a report on these bills from the Depart- 
ment of the Army, in behalf of the Department of Defense, to the | 
chairman of the House Committee on the Judiciary, and I am here to | 
explain the position of the Department of Defense in more detail. i 

The Department of Defense, in fulfilling its military responsibil- 
ities; carries on a large and varied construction program. In addi- 
tion, the Department of Defense, on request, has rendered construc- 
tion services to other Government agencies. 

S. 1644, as passed by the Senate July 25, 1955, H. R. 7637 and H. R. 
7676, 84th Congress, in many respects are materially different from 
S. 848, 88d Congress (S. Rept. No. 448) and H. R. 1825, 83d Congress 
(H. Rept. No. 892), companion bills. 

However, the main purpose of these bills is to eliminate the practice 
in the construction industry generally referred to as bid shopping. 
This is a practice where, in some instances, general contractors look 
around for specialty subcontractors to do the work at a lower price 
than the proposal submitted by some other subcontractor and which 
may have been used by the prime contractor in preparing his bid. 

here are some differences in the three bills which are detailed in 
the report made on behalf of the Department of Defense responsive 
to the request of your committee. I shall point out these differences 
in the course of this statement. 

The Department of Defense has always taken the position that it 
should look only to the general contractor for performance of its con- 
struction contracts. This places the responsibility for the perform- 
ance of the work in one place and eliminates the necessity of dealing 
with many contractors. 

The prices and conditions of subcontracts entered into by the general 
contractor have been treated as matters of concern only to the parties 
thereto and of no concern to the Government so long as the provisions 
of the prime contract are being adhered to, there is no patent violation 
of law, and there is no evidence of collusion or fraud. 

Certain Department of Defense lump-sum construction contracts 
contain a provision allowing the Government to cause the removal of 
a subcontractor from a project under certain conditions. It is to be 
noted, however, that this does not involve an affirmative approval of 
subcontractors by the Government as a condition of their employment 
on the project. 

Such provision is operative only after the contract is entered into 
and during the progress of the work. I want to emphasize this be- 
cause in the report of the Senate Judiciary Committee on S. 1644 (S. 
Rept. No. 617, p. 6) it is stated that— 

No Government agency except the Corps of Engineers reserves the right to ap- 
prove subcontractors. 

Moreover, it appears from the statement of Senator Sparkman dur- 
ing the debate on S. 1644 (Congressional Record, July 27, 1955, p. 
10055) that the proposed practice encompassed by S. 1644 was followed 
during World War II. This was not the practice during World War 
II or at any time with respect to lump-sum construction contracts to 
which S. 1644 solely relates. 





FEDERAL. CONSTRUCTION CONTRACT ACT 89 





is j It is true that in case of cost-plus-a-fixed fee (CPFF) contracts, 

the award of subcontracts thereunder required approval then as now 
4 (9% by the contracting officer. The cost of cost-plus-a-fixed fee subcon- 
© | tracts is reimbursed by the Government to the prime contractor or 
t- | paid direct to the subcontractor, and the Government necessarily de- 
ie | sires that the lowest responsible subcontractor be selected for the work 
0 to be accomplished. But we do not concern ourselves with subcon- 

tractors under Jump-sum construction contracts until after the con- 
- | tract is.entered into and during the progress of the work. 


- J The proposed legislation, if enacted, would be a departure from a 
- " long-established practice in a policy, and procedure in the 
 |@@ letting of construction contracts which has proved practicable. The 
- | practice of bid shopping has not been found to be harmful to the 


1 7} Department of Defense. A survey made by the Corps of Engineers 
S | at the suggestion of some members of the Senate Judiciary Committee 

during the hearings on S. 1644 would indicate that any lack of com- 
: petition is not due to nonparticipation because of bid shopping but is 


attributed to both prime and subcontractor interest in construction 
projects for private industry in preference to Federal construction 
(Senate hearings, p. 210). 

It appears from the debate on S. 1644 on the Senate floor (Cong. 
Rec., July 27, 1955, p. 10060) that under the proposed legislation 
| | there will be a new concept as to what constitutes the lowest respon- 
/ Hi sible bid. Under present procedure, the bids are considered in the 
} | light of the amount bid for the work covered by the proposal and 

™ the responsibility of the prime contractor to meet the contract 
requirements. 

There is no knowledge of the names of the subcontractors until 
after the contract is awarded. The prime contractor is held respon- 
sible for the whole job and is required to furnish a bond for the 
faithful performance of the contract. Under the proposed procedure 
as interpreted by Senator Kilgore (Cong. Rec., July 27, 1955, p. 
10060), we would apparently have to make a preaward survey as to 
the responsibility of each subcontractor named by the prime contractor 
in his bid. 

If any evidence is revealed of lack of responsibility of any named 
subcontractor, we would apparently have to award the contract to 
the next lowest responsible bidder, notwithstanding the fact that the 
prime ecntractor who submitted the lowest bid is responsible and. will 
furnish a bond for the faithful performance of all the work covered 
by the contract. 

As was pointed out by the spokesman for the Department of Defense 
at the Senate hearings on S. 1644 (p. 92 et seq.) some of the provisions 
of the proposed legislation would present legal problems resulting 
from actions taken by the contracting executive agencies pursuant 
thereto. Such problems were set forth in a memorandum dated May 
3, 1955, from the Office of the Judge Advocate General (Senate hear- 
ings, pp. 93, 94). 

Now, I have at this time a memorandum from the Judge Advocate 
General of the Army to the Chief of Engineers, Mr. Chairman, cover- 
ing in some detail the legal implications in this legislation, and I 
would like to at this time submit it for inclusion in the record, sir. 

Mr. Lane. Would you like to have it inserted at this point in the 
record as part of your statement ?. 


— wa Fue 
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General Tuttey. Yes, sir. 

Mr. Mire. Do you have enough copies for the committee ? 

General Tuttey. We have several copies here, sir. I have only two, 
sir, but that may serve the purpose. 

Mr. Miter. Thank you, sir. 

(The memorandum referred to follows :) 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington, D. C., February 2, 1956. 

Memorandum for : Chief of Engineers. 

Attention: Chief, Legal Division. 

Subject: S. 1644, H. R. 7637, and H. R. 7676, 84th Congress, bills to prescribe 
policy and procedure in connection with construction contracts made by 
executive agencies, and for other purposes. 

1. Reference is made to your letters December 21, 1955, and January 20, 1956, 
Same subject as above. You have inquired as to the legal problems which may 
arise in the course of contract administration if a bill such as those above is 
enacted into law. 

2. It may be wise initially to clarify an apparent misconception concerning 
section 4 (b) of S. 1644 as reported by the Senate Judiciary Committee and 
stricken from the bill as it passed the Senate. This provision was objected to on 
the ground that, while the prime contractor to whom award has been made would 
be required to use the subcontractors listed by him or permitted to be substituted, 
the contracting agency, under section 4 (b), neither approves nor accepts any 
subcontractor listed or permitted to be substituted. It was contended on the 
floor of the Senate that this allowed the contracting agency to prevent the prime 
eontractor from performing or to force him to increase his costs by refusing to 
recognize subcontractors which the prime contractor has bound himself to use 
and on whose bids he has based his own bid. The intent and effect of the 
language of this provision may not have been clearly understood, however. The 
provision would not give the contracting agency the right to refuse to recognize 
the subcontractors listed in the bid or proposal of a prime contractor to whom an 
award has been made nor does it alone give the right to require some change 
in these subcontractors. It is merely intended to preclude the interpretation 
that the Government, in making the award or taking other action under the act, 
thereby accepts responsibility for the performance of any subcontractors, reliev- 
ing the prime contractor of this responsibility. The apparent cause for the 
objection to the provision is in any event removed by the substitute language 
recommended in the letter to the chairman of the House Judiciary Committee 
and on page 5 of the proposed statement of Brigadier General Tulley. 

3. The questions of primary concern to this office are basically those raised in 
subparagraphs a, b, and d of paragraph 3 of the memorandum for you dated 
May 3, 1955 (file no. JAGT 1955/4547), commenting on S. 1644, which was re- 
produced at page 93 of the record of the Senate Judiciary Committee hearings 
on this bill. The remarks there were as follows : 

“(a) The question of what constitutes a failure or refusal of a subcontractor 
to perform, under section 2 (f), may become the subject of controversy between 
the Government and the prime contractor or even third parties, such as creditors 
of the prime contractor or other subcontractors where the Government has refused 
to allow a substitution of subcontractors and some default occurs ; 

“(b) The question generally of the responsibility of the Government to the 
prime contractor or his creditors in a case where the Government has failed or 
refused to approve a substitution of subcontractors under section 2 (g) and 
which did not come within the terms of section 2 (f) at. the time of the request 
for substitution, but where the original subcontractor’s performance later proves 
to be unsatisfactory or causes loss, may involve the Government in undesired 
litigation or furnish to the prime contractor a defense in a suit by the Government 
for default, raising issues which would otherwise not have to be litigated. 

a * + * * © * 

“(d) There appears to be some question as to what recourse may be available 
to the Government in the event of failure of a prime contractor to comply with 
the act, as for example, where a prime contractor substitutes subcontractors 
without obtaining approval under section 2 (g) but where the government (or 
the old subcontractor) does not agree that the circumstances come within section 


2 (f).” 
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4. Obviously, (@) and (b) raise questions of the type at which the protective 
language of section 4 (b), discussed in paragraph 2 above, or the recommended 
substitute language is aimed. While this language will aid in protecting the 
Government against claims or defenses asserted by prime contractors (or his 
creditors, trustee in bankruptcy, etc.) as a result of action taken by contracting 
agencies under the proposed legislation, it cannot be made to shield the Govern- 
ment completely from responsibility for its actions under the legislation nor 
from undesirable dispute and litigation in enforcement of its provisions. 

5. Assume that a prime contractor has listed the subcontractors he will use, 
is awarded the contract and at some point thereafter, for reasons known to him- 
self, desires to subtsitute a different subcontractor for part of the work. He has 
two choices: (a@) Go ahead and substitute under section 2 (f), or (b) request 
permission of the contracting agency to substitute under section 2 (g). Upon 
learning of a substitution under the first alternative, the contracting agency, and 
particularly the contracting officer, will be confronted with a number of very real 

roblems. 

. (a) The contractor is required under section 2 (f) to report the name of the 
substitute subcontractor to the contracting agency. If he does not do so, the 
terms of the statute, and of the contract if the statute is to be implemented 
through contract provisions as it would undoubtedly have to be, are violated. 
What is the contracting officer to do about this violation? The only effective 
sanction which he can ultimately apply is to terminate for default. Yes it is 
clear first that to terminate for a mere failure to report the name of a substitute 
under section 2 (f) would be ridiculous when viewed in the light of the ex- 
perience-proven delay, cost and waste of construction contract terminations re- 
gardless of who is right. Secondly, it is questionable whether any court would 
consider such a violation, without more, a material breach giving rise to the 
right to terminate for default even if the contract were so to call it. To do noth- 
ing about the failure to report would render the reporting requirement mean- 
ingless leaving the initial stages of enforcement of the legislative intent implicit 
in the bills to chance that the contracting officer will learn about a substitution, 
through complaint of a listed subeontractor or otherwise, before it is too late. 
Yet, to do something about it forces the contracting officer into additional prob- 
lems to protect the Government from his action. 

(b) Whether or not the contractor reports the substitution, the contracting 
agency has some obligation to investigate the circumstances of the substitution 
upon learning about it. The position of the prime contractor would be, of course, 
that the listed subcontractor had failed or refused to perform or complete the 
work to be performed in accordance with the terms of his subbid or subcontract, 
giving rise to the right to substitute under section 2 (f). The listed subcon- 
tractor would undoubtedly take the opposite position and might well be either 
defending or prosecuting an action for breach of contract. If the contracting 
agency is to give any effect to the legislation it is necessarily, in this situation, 
drawn into a dispute between the prime and subcontractor and must determine 
whether or not the listed subcontractor failed or refused to perform in accord- 
ance with his bid or contract. This places a serious burden upon the contract- 
ing officer administering the contract. 

(c) He must obtain and carefully weigh the available evidence in making 
this determination, no easy matter, as anyone familiar with litigation arising 
out of construction contracts is surely aware. Assume, then, that the contract- 
ing officer finds that the listed subcontractor did not fail or refuse to perform. 
What should he do? To give effect to the legislative intent implicit in the 
legislation, as nearly as it may be ascertained, he must apparently terminate 
for default. (Note: The problem of sanctions to enforce the legislation is dis- 
cussed as such later in this memorandum). Two alternative assumptions are 
here considered : 

(4) Assume first that the contractor is now willing to admit that his listed 
subcontractor did not fail or refuse to perform under section 2 (f), but offers 
reasons, supported or unsupported, why he should nevertheless be granted per- 
mission to substitute under section 2 (g). First, must the contracting officer 
now entertain a request to retroactively permit substitution, having found that 
the contractor has already violated the statute and his contract by substituting 
without obtaining permission? It would seem that he is not, for otherwise the 
limitations of section 2 (f) would have little meaning. Secondly, can the con- 
tracting officer properly entertain such a request, thereby overlooking the viola- 
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tion he has already found, or must he, to give effect to the legislation, terminate 
for default for the violation even though there may be evidence which would 
justify permitting the contractor to substitute subcontractors had he complied 
with section 2 (g) in the first place and requested such permission? The answer 
to this question is by no means clear. It is questionable whether a court would 
consider the failure of the contractor to request permission to substitute before 
doing so, without more, a material breach justifying termination for default. 
Furthermore, to terminate at this point would involve the contracting agency in 
all of the litigable issues, covering questions of both fact and law, which might 
arise out of the contracting officer's determination that the listed subcontractor 
had not failed or refused to perform in accordance with his bid or contract, 
to be discussed below. On the other hand, not to terminate at this point would 
(a) amount to a condonation of the violations inherent in the contractor’s failure 
to obtain permission to substitute subcontractors and ()) involve the contract- 
ing officer in the many difficult problems which will arise in making the deter- 
mination whether or not adequate reason exists to permit substitution under 
section 2 (g), also to be discussed below in a separate paragraph. 

(ii) Assume, in the alternative, that the contractor insists, after the initial 
determination by the contracting officer, that his listed subcontractor did fail 
or refuse to perform according to his contract and that substitution under section 
2 (f) was therefore proper. Enforcement of the determination of the contracting 
officer (or higher authority) and of the legislation would require termination. 
The right to terminate, it should be noted, depends essentially upon whether 
the listed subcontractor was guilty of breach of contract. Thus, the contracting 
agency is forced to determine issues which are the subject of dispute between 
the contractor and his subcontractor, possibly in private breach of contract liti- 
gation. It should be carefully noted that the proposed provision disclaiming 
responsibility for actions of the contracting agency (sec. 4 (b)) is not and could 
not be made to be applicable in this situation. It should also be noted that serious 
questions as to the finality of the above determination are presented. Whether 
or not a particular subcontractor failed or refused to perform involves complex 
questions of both fact and law. The questions of law, under current statutory 
and judicial limitations, would undoubtedly be subject to review by the courts. 
Determinations on questions of fact would be subject to the claim that they were 
arbitrary, capricious or not supported to substantial evidence. Without belaboring 
the point further, it should appear obvious that the Government in this situation 
is likely to be subjected to litigation of a type very difficult to defend. To 
uphold determinations that a contractor has no right to substitute subcontractors 
under section 2 (f) of the proposed legislation, the Government must litigate 
issues concerning which it has no particular knowledge and in which it would 
otherwise have no interest. Knowledge of these issues rests in the contractor and 
subcontractor. Thus, the charge that the legislation would in effect force con- 
tracting agencies to arbitrate disputes between prime and subcontractors is not 
an empty one; they may well have to litigate as well as arbitrate these disputes. 

(iii) It should be noted that the possibility of providing for administrative 
review of the contracting officer’s determinations in the above-described situa- 
tions does not eliminate the series of dilemmas in which the agency is likely to 
find itself. Ultimate enforcement of these determinations, if administratively 
upheld, must apparently depend upon default procedures. Administrative action 
in this situation would be largely subject to judicial review as indicated in (ii) 
above. The contracting officer must still make determinations regarding delicate 
issues, not necessarily related to good administration of the construction contract 
nor performance by the prime contractor, which potentially expose the Govern- 
ment to considerable expense of administrative and judicial proceedings and to 
possible liability. 

6. The above discussion indicates only several of the many problems which 
may arise out of substitutions under section 2 (f) of the proposed legislation. 
Assume now that a prime contractor desiring to make a substitution in subcon- 
tractors follows the second alternative course of action, that is, requests per- 
mission of the contracting agency to substitute under section 2 (g). The deter- 
mination as to whether or not substitution should be permitted in any particular 
case is a very difficult one for the contracting officer, or higher authority review- 
ing his decision, to make. This is true not only because the legislation affords 
no guidance as to what considerations should govern this determination, but also 


because the consequences could be quite serious. The following example should 
illustrate this problem : 
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(a) Assume that, while there is available no substantial evidence that the 
listed subcontractor has failed or refused to perform, the contractor has reason 
to believe that he may do so in the future. The contractor may suspect that his 
subcontractor is facing financial difficulty, although he is unable to produce any 
definite evidence of potential insolvency or financial irresponsibility ; or he may 
be subjectively dissatisfied with the work of the subcontractor without being able 
to uphold this belief before the contracting agency. The contracting officer may 
be convinced of no substantial reason for substitution other than the motivation 
of bid shopping against which the legislation is apparently aimed, and on this 
basis denies permission to substitute. 

(b) If the contractor disregards this determination and proceeds to substitute, 
then the situation is similar to that described in paragraph 5 above and presents 
the various problems attendant to attempted enforcement of the legislation and 
the contracting officer’s determinations. Even if the determination is made sub- 
ject to the “disputes” procedure and appealed to a reviewing board within the 
agency, the problems of enforcement where no compliance persists are merely 
postponed. On the other hand, compliance with the determination denying per- 
mission to substitute, whether or not subjected to administrative review, may 
present a different problem. 

(c) Assume that sometime after the above determination is made the listed 
subcontractor becomes bankrupt. Is this a failure or refusal to perform so as to 
allow the prime contractor to substitute under section 2 (f) without obtaining 
permission? The answer to this question is not at all clear. Assuming, however, 
that for this or other reasons the listed subcontractor does now in fact fail or 
refuse to perform, under section 2 (f), or that the prime contractor obtains per- 
mission to substitute under section 2 (g), it is probably too late to avoid loss. 
The default of a subcontractor at this stage may cause the prime contractor 
either to default or to incur considerable excess costs. In either case the con- 
tractor would naturally contend that any loss was attributable to the Govern- 
ment’s refusal to permit substitution of subcontractors at a time when loss could 
have been avoided and when the contractor had wisely anticipated future trouble 
but could not convince the contracting agency. 

(d) In the absence of the protective provision discussed in paragraph 2 above, 
it is quite probable that a contractor could successfully advance the above argu- 
ment either in an affirmative claim for excess costs resulting from the Govern- 
ment’s actions or in defense of a suit for breach of contract or administrative ter- 
mination for default proceedings. Even with protective language in the statute 
and the contract, the position of the Government would not seem to be favorable. 
It is doubtful whether the courts would uphold such a provision in a contract 
without statutory basis, and such a statutory provision could not be interpreted 
to deny a contractor all recourse to the courts from administrative action which 
causes him loss. To do so would appear to be a denial of due process. Under 
current statutory and judicial limitations, the contractor could, at least, attack 
the determination whereby he was denied permission to substitute subcontractors 
as being arbitrary, capricious, grossly erroneous, or unsupported by substantial 
evidence. The courts may not be too receptive to the Government’s position in this 
situation, for from hindsight it is obvious that the contractor was right and that 
he has suffered loss from erroneous administrative action. Litigation of this type 
would be difficult and costly to handle. 

7. It might be said that, in the situation described above, there is no sound 
reason why a contractor should have to sustain a loss as a result of actions by the 
contracting agency under the proposed legislation; that it is not the legislation 
which will entangle the Government in undesirable legal problems, dispute and 
litigation but rather faulty administration of the legislation. The foregoing 
paragraphs should serve to point out, however, that there is a high degree of 
unavoidable risk inherent in making determinations required by the legislation, 
if it is to be given any effect, and that these determinations will often involve 
complex considerations having no particular relationship to the adequacy of per- 
formance of the construction contract by the prime contractor nor to the quality 
of contract administration, as normally conceived, by the contracting officer or 
higher authority within the agency. This office believes that the risks to which 
the Government will be subjected will result in considerable expense in addition 
0 the cost of the administrative burdens placed upon the contracting agency, and 
articularly contracting officers. If Congress considers the policy apparently 
(though not explicitly) underlying the proposed bills desirable, it should also 

e made aware of the risks involved and be willing to accept the expense. 
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8. In addition to the foregoing illustrations of the effect the legal ramifications 
of the proposed bills may have upon the administration of contracts, there are 
several other questions which deserve brief consideration. These relate primarily 
to the extent of the duties incumbent upon contracting agencies in carrying out 
the congressional intent of the legislation. 

(a) The possibilities of circumvention of the statutory provisions are obvious. 
The bills are not clear as to their applicability to tiers of subcontractors. The 
practical result of the legislation in this respect may be merely to remove the 
practice of bid shopping one level, making it even more difficult for the contracting 
agency to evaluate the reasonableness of prime bids and detect collusion or lack 
of competition. An example of this problem might be where a prime contractor 
creates dummy subcontractors. These subs may have no capacity to perform 
the work involved, and may then truly fail or refuse to perform, allowing the 
prime contractor to shop under section 2 (f) ; or they may merely be conduits 
through which bid shopping is accomplished at a level once removed. 

(i) Upon discovering this situation, does the contracting agency have the 
duty to prohibit it? Ifso, how? 

(ii) Conversely, does the contracting agency have the right to take action? 
The letter of the law is being complied with; there is no violation of the terms of 
the statute or the contract, although the legislative intent is apparently violated. 
May the contracting agency, once having made the award, terminate for default 
upon discovering these facts? The questions which may arise in this situation, in 
either administration or litigation, are almost limitless. 


(bd) Related to this problem, and of considerable importance, is the question ¥% 


of the nature of the obligation imposed by the proposed legislation on contracting © 
agencies prior to award of construction contracts. Must the agency make a pre- | 
award survey of all listed subcontractors? If so, to what extent? How does this 
affect the obligation to make awards to the lowest responsible bidder, that is, 
how does the proposed legislation affect the concept of responsibility of prime | 
contractors? The possibilities of circumvention discussed in (a) above would 
seem to require contracting agencies to investigate the nature and capabilities 
of listed subcontractors to insure that prime contractors have made bona fide list- 
ings. The good faith of prime contractors, however, depends upon many factors 
which cannot be easily evaluated objectively. Furthermore, must the contracting 
agency do more than insure the good faith of prime bidders by also investigating 
the responsibility of the listed subcontractors? If a listed subcontractor is | 
found not to be responsible, is the prime bidder thereby rendered ineligible for © 
award even though low bidder and otherwise responsible? There is considerable 
doubt as to these questions, and it is probable that the volume and complexity of © 
disputes as to whether awards have been made to the lowest responsible bidder © 
will be increased. The position to be developed by the Comptroller General, the © 
courts, and the executive agencies on this question cannot be accurately antici- © 
pated and will be difficult to apply. 

9. The problems illustrated in the above paragraphs serve largely to emphasize | 
one major difficulty with the proposed legislation: None of the bills provide any | 
procedure for enforcing the legislative intent which apparently underlies them. ~ 
There is a vast area of doubt as to what the contracting agency can and cannot do 
to enforce the legislative provisions, and the consequences of enforcement may 
be severe. Most of these undesirable consequences are attributable to the im- | 
practicability of termination for default as the means of enforcement. It is © 
recognized that a number of other statutory mandates with respect to practices 7 
of parties contracting with the Government, but having no direct relationship to © 
the performance of a particular contract, are enforced through mandatory con- © 
tract provisions giving the Government the right to terminate for violations © 
thereof, as in the case of the covenant against contingent fees, gratuities clause, ~ 
certain labor provisions, and the like. Although time and space limitations nre- © 
clude a detailed showing of the reasons, each of these provisions impose obliga- 
tions on contracting agencies essentially different in character from those im- | 
posed by the proposed legislation and involve the Government only in limited 
issues. Furthermore, all but one of these provide for other methods of enforce 
ment, avoiding the difficulty and expense connected with contract terminations. — 

(a) One such method is to provide for criminal or civil penaities, such as the 
penalties for each violation provided for in the 8-hour law (40 U. S. C. 324), the 
criminal sanctions of the Copeland Act (18 U. 8S. C. 874), the setoff provisions of | 
the Davis-Bacon Act (40 U.S. C. 276a), or of the Walsh-Healey Act (41 U. S. C. 
36) or as provided in the covenant against contingent fees. The history of the 
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present legislation reveals, however, that provisions for both civil and criminal 
penalties have at various times been rejected. See, for example, sections 3 (f) 
and 7 of S. 848, 83d Congress, reproduced on pages 1-4 of the joint hearing before 
the subcommittees of the Committees of the Judiciary, April 14, 1953. 

(bv) Another method would be to require certifications of contractors with 
respect to compliance with the legislative provisions, subject to criminal penalties 
contained in the laws with respect to false official statements (18 U. S: C. 1001). 
An example of this is the requirement of weekly payroll affidavits under the 
Davis-Bacon Act (40 U. 8S. C. 276c). It is doubtful whether such a procedure 
could be successfully adopted in the absence of statutory authorization, however. 
Furthermore, the effectiveness of enforcement through criminal false claims or 
false statements procedures is doubtful in view of the experienced problems of 
proof and obtaining convictions in this area. 

(c) A third alternative might be used of a blacklisting procedure. In the 
absence of statutory authorization, there would be considerable question whether 
contracting agencies could properly enforce the proposed legislation by placing 
violators on a list of debarred, ineligible, or suspended bidders, thereby limiting 
the competing sources of supply which the policy in favor of public advertising 
would dictate be utilized. Placing a contractor on such a list is a very serious and 
extraordinary matter, usually limited to cases of temporary suspensions for 
suspected fraud or debarment for convictions for fraud, history of serious failure 
to perform, or where provided for by statute. Thus, blacklisting for violations of 
the Davis-Bacon Act, Walsh-Healey Act, and Buy-American Act, for example, 
depends upon specific statutory authorization. Express authorization in the 
proposed legislation to place contractors on consolidated debarred bidders lists 
for violations of the proposed legislation would serve to reduce the problems, 
risks, and expense of enforcement. 

(d@) One objection to all methods of enforcement which have been considered 
is that they would apply onerous sanctions against only one of the two parties 
necessary to engage in the practices against which the legislation is aimed. 
General construction contractors may have a legitimate complaint that they are 
the only ones hurt by enforcement, whereas the subcontractors willing to under- 
cut listed subcontractors and make bid shopping possible escape penalty for their 
actions. Yet, provision for enforcement against subcontractors undercutting their 
listed competitors would appear to be undesirable. To authorize contracting 
agencies to force termination of a subcontractor’s contract which was entered 
into in violation of the terms of the statute would be very dangerous, while 
authorization of other penalties, such as blacklisting, would be administratively 
burdensome. 

10. In view of the above discussion, this office makes the following recommen- 
dations: 

(a) Congress should be apprised of the substantial nature of the legal and 
related administrative problems which will undoubtedly accompany enforcement 
of the proposed legislation and of the probable (though inestimable) expense to 
the Government resulting therefrom. It should be emphasized that the material 
used in making this presentation is merely illustrative, not exhaustive. For in- 
stance, the problem of the responsibility of the Government to subcontractors of 
a prime contractor defaulting because of actions taken under the proposed legis- 
lation has not been considered. The above review by this office has served to 
reaffirm the position set forth concisely in the memorandum to your dated May 
3, 1955, reproduced on pages 93-95 of the hearings on S. 1644 before the subcom- 
mittee of the Senate Committee on the Judiciary, May 12 and 18, 1955. 

(b) Clarification should be sought with respect to the rights and duties of 
contracting agencies in preventing circumvention of the proposed legislation 
through tiers of subcontractors or otherwise. 

(c) Clarification should be sought with respect to whether or not enactment 
of the proposed legislation would affect the currently accepted considerations 
governing the award of construction contracts to the lowest responsible bidder. 

(d) If the proposed legislation is to be enacted, the sanctions which may be 
applied should be specified. The bills should be amended to state specifically 
whether or not violations thereof give the Government the right to terminate for 
default without liability. Further, it is recommended that the bills be amended 
specifically to authorize, as an alternative to termination or as an exclusive 
remedy, placing the name of a contractor on a consolidated debarred bidders list, 
in the discretion of the head of the agency concerned or his authorized representa- 
tives, for violations of any of the provisions of the legislation. In any event it 
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should be urged that some method for enforcement, other than costly default 
procedures, be provided in the legislation. 
For the Judge Advocate General: 
NICHOLAS R. VOORHIS, 
Colonel, Judge Advocate General’s Corps, 
Chief, Procurement Law Division, 


General Tuttey. In the report of the Department of the Army on 
behalf of the Department of Defense on S. 1644, letter of May 11, 
1955, to the chairman of the Senate Judiciary Committee, Senate 
hearings, pages 121, 122, it was stated that the provision in the bill 
which would disclaim the creation of any privity of contract between 
the Government and any subcontractor would not overcome the legal 
questions presented. 

This was further explained in the memorandum of the Judge Ad- 
vocate General of May 3, 1955. After a review of the legal difficulties 
which may be encountered, the Office of the Judge Advocate General 
stated in conclusion that : 

Sections 4 (a) and (b) are not broad enough to protect the Government from 
becoming entangled in legal issues resulting from actions under the act (Senate 
hearings, pp. 98, 94). 

The Senate Committee on the Judiciary, in reporting out S. 1644, 
apparently recognized that the bill needed some additional support to 
overcome these legal difficulties and made certain amendments to the 
bill, particularly with respect to section 4 (b). These amendments, 
the Senate Committee on the Judiciary stated, when read with other 
language in the bill— 
make it abundantly clear that nothing contained therein shall create privity of 
contract between the United States Government and any subcontractor or give 
any subcontractor any cause of action against the United States on a Federal 
eonstruction contract or in any degree diminish the responsibility of the prime 
eontractor to the Government (S. Rept. No. 617, p. 2). 

Section 4 (b) as contained in S. 1644 reported out of the Senate 
Judiciary Committee, and as contained in H. R. 7637 and H. R. 7676, 
reads as follows: 

Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor. after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provision of section 2 (g), 
shall not be construed to be approval or acceptance by the executive agency of 
the United States Government of any contractor named or substituted, or to 
relieve the prime contractor of any responsibility for performance of the con- 
tract. 

This provision, admittedly, designed to protect the Government 
from actions under the proposed legislation, was rejected by the Senate 
apparently for the following reasons: 

First, that the Government after a contract is let would be in a po- 
sition not to recognize the subcontractors with whom the prime con- 
tractor had negotiated and on whose bids the prime contractor had 
based his own bid. 

Secondly, that section 4 (a) of the bill, which would disclaim the 
creation of any privity of contract between the Government and any 
subcontractor, is all that is needed (Congressional Record, July 27, 
1955, pp. 10068, 10069). 

It was apparently overlooked that section 4 (a) relates to protection 
afforded the Government from any cause of action by a subcontractor, 
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whereas section 4 (b) is intended to protect the Government against 
any claim of the prime contractor that he is relieved of responsibility 
for performance of the construction contract because of any action 
by the executive agency as therein recited. 

A review has been made of the replies received to the letter of April 
28, 1955, of the chairman of the Senate Judiciary Committee, ad- 
dressed to the heads of 27 of the largest corporations in private indus- 
try, asking which of four alternate procedures they follow in letting 
lump-sum construction contracts. 

Included in such inquiry as to procedures was the question as to 
whether prime contractors are required to specify in their bids the 
names of the principal subcontractors that they intend to use, the 
system prescribed by S. 1644—Senate hearings, page 4 et seq. 

In the debate in the Senate on S. 1644, it was stated that: 

The largest number of these companies use the system prescribed by S. 1644. 
In fact, most use either this system or a parallel system to accomplish the same 
result, namely, lower construction cost for the owner. 

It is significant that major private industrial concerns such as Ford, Du Pont, 
General Electric, Dow Chemical, Republic Aviation, Budd, Westinghouse, and 
Monsanto, and many others, in their own self-interests, follow a subcontracting 
listing procedure substantially the same as the system prescribed in this bill 
(Congressional Record, July 27, 1955, p. 10049; see also S. Rept. No. 617, p. 8). 

The purpose of the memorandum of the National Electrical Con- 
tractors’ Association—Senate hearings, appendix, page 223 et seq.— 
is that the following 12 of the 26 replies received from the private 
ayer canvassed by the Senate committee employ the procedure 
in S. 1644: 


. Ford Motor Co. 7. The Dow Chemical Co. 

. Colgate-Palmolive Co. 8. Sunshine Biscuits, Inc. 

. E.1.du Pont de Nemours & Co. 9. Republic Aviation Corp. 

. International Harvester Co. 10. Youngstown Sheet & Tube Co. 
. Socony Mobiloil Co., Inc. 11. The Budd Co. 

. General Electric Co. 12. Monsanto Chemical Co. 


Ford Motor Co. requires both the name of subcontractors in the 
bids, as well as the amount of such bids, and permits the substitution 
of subcontractors with Ford’s consent, but the benefit of any lower 
subcontractor’s price accrues to Ford. 

Socony Mobiloil Co. uses only price redetermination type contracts. 
Sunshine Biscuits, Inc., uses the cost-plus-a-fixed-fee type of contract. 
Republic Aviation Corp. preselects both prime contractors and sub- 
contractors. Monsanto Chemical Co. uses only cost-plus-a-fixed-fee 
type of contract. 

On November 14, 1955, I addressed a letter to the remaining seven 
concerns in order to elicit information to properly evaluate their con- 
struction contract policies. Six replies to such inquiry indicate that 
they limit their invitations to bidders to a list of preselected, pre- 
qualified contractors without public advertising, and, in many cases, 
indicate to prime contractors a list of acceptable subcontractors, re- 
serving the right to reject any or all bids. : 

Only 6 of the 26 concerns require that bidders name their proposed 
subcontractors in their bids. All of the 6 permit or require substitu- 
tion of a subcontractor other than those named in the bid upon consent 
of the owner, and 3 of the latter require that any price advantage by 
such substitution accrue to the owner. 
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Actually, it can be said that none of the 26 concerns employ the pro- 
cedure contemplated by S. 1644, since all of such firms, without public 
advertising, limit their invitations to bidders to a list of preselected, 
prequalified contractors and specifically reserve the right to reject any 
or all bids, without restriction of award to the lowest bidder. 

So, gentlemen, when you are talking about comparing the Govern- 
ment contracting practices with those of private industry, there just 
isn’t any comparison. You have got no basis for a comparison. 

If there is to be a departure from the long-established practice in 
principle, policy and procedure in the letting of construction contracts, 
and if the Congress is disposed to enact any of the three bills, there 
should be ample provision for the protection of the Government with 
respect to the legal problems which may arise as the result of the 
change in policy and procedure. 

The following provision is recommended as a new section 4 (b) to 
replace section 4 (b) stricken by the Senate, and in substitution of 
section 4 (b) in H. R. 7637 and H. R. 7676: 

Nothing in this Act contained shall be construed to limit or diminish any rights 
or remedies which the United States or any agency thereof may have against 
the prime contractor arising out of the construction contract, or to relieve the 
prime contractor of any responsibility for performance of the construction con- 
tract because of any action taken by the United States or any agency thereof 
to approve or accept a contractor named by the prime contractor or to permit, 
approve or deny the substitution of a contractor named by the prime contractor 
under any provisions of this Act. 

While it is believed that the foregoing provision will allay legal 
problems, particularly in the relationship of the Government to the 
prime contractor, there are other problems that will confront us in the 
administration of the proposed legislation. 

It would appear that the only recourse available to the SOE PEENS 
agency for failure on the part of the prime contractor to comply wit 
the proposed legislation would be to terminate the construction con- 
tract for default, no remedy or sanction being provided. Resort to 
termination of the construction contract to enforce the provisions of 
the proposed legislation because of default, regardless of the degree 
of flagrancy of the violation, may well prove highly undesirable. 

Thus, although the prime contractor has failed to comply with a 
provision of the proposed legislation relating to the substitution of a 
subcontractor, but is performing the construction work in strict ac- 
cordance with the contract requirements, the contracting agency, if 
there is to be enforcement, would be put to the necessity of terminating 
the contract. A reletting of the constructing work would result in 
delay in completion with attendant problems in making adjustment 
with the defaulting prime contractor. 

In addition to the Senate bill differing from the two House bills 
because of the elimination by the Senate of section 4 (b), the words 
“as determined necessary by the respective contracting agencies and” 
were added by the Senate in the first line of section 2 (g) of S. 1644. 
This was made to clarify the authority of the contracting agencies to 
determine the necessity for the prime contractor to engage a substitute 
subcontractor. 

It should be emphasized, however, that although each of the bills 
would impose a responsibility upon the contracting agency to deter- 
mine the circumstances under which substitution of subcontractors b 
the prime contractor should or should not be permitted, no standards 
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are provided to guide the judgment of the contracting agency in this 
matter. 

The legislative intent implicit in these bills would be very difficult 
to implement in the absence of such standards and would undoubtedly 
be the subject of wasteful dispute between the contracting agency and 
its construction contractors and subcontractors. Without such guid- 
ance, administration of the proposed legislation will virtually require 
each agency to legislate and adjudicate ethics for the construction 
industry. 

H. R. 7676 does not contain section 4 (c). The Senate Judiciary 
Committee, in its report on S. 1644, states that this section— 
permits the agencies to impose other requirements with respect to subcontractors 
or with respect to other subcontractors, if they wish (S. Rept. No. 617, p. 10). 
Confined to this purpose, there appears to be no reason why this pro- 
vision, which is contained in S. 1644 and H. R. 7637, should not also 
be included in H. R. 7676. 

Passage of the proposed legislation would undoubtedly result in de- 
mands for similar legislation extending application of the provisions 
of the proposed legislation from the mechanical specialty subcon- 
tractors to other subcontractors participating in the performance of 
Government construction contracts. If any particular classes of sub- 
contractors are entitled to the special treatment the proposed legisla- 
tion would allow, no sound reason appears for not according the same 
treatment to all classes of construction and supply subcontractors. In 
such event, the administration of Government contracts would become 
unduly burdensome. 

It is believed that there should be no departure from the principle 


ace discussed that the prime contractor shall remain solely re- 
] 


sponsible for the selection of his subcontractors. 

The fiscal effects of the bill cannot be accurately estimated by the 
Defense Department. Enactment of the bill would, however, increase 
Government construction costs through increased administrative ex- 
penses. Further, the Defense Department is impressed by the merits 
of the point made by the Comptroller General in his letter of March 
30, 1953, to the former chairman of the Senate Committee on the 
Judiciary in relation to S. 848, 83d Congress. 

This point, which is also believed valid in considering S, 1644, H. R. 
7637 and H. R. 7676, the instant bills, is in pertinent part as follows, 
quoting from the letter of the Comptroller General dated March 30, 
1953 (Senate hearings, p. 106) : 


* * * It seems obvious that to require each bidder to make such final and 
definite arrangements with each and every subcontractor necessary to the con- 
tract work as to enable him to state in connection with his bid the name of each 
subcontractor and to bind himself accordingly, could only result in higher bids. 

There would be involved, not only the cost of making all final and definite 
arrangements with each subcontractor before bidding, but the risk of extra costs 
growing out of the operation and administration of the law, and it may be 
assumed that prudent bidders would reflect fully all such costs and risks in 
their bids. In addition, such a law might operate to restrict competition in 
bidding through deterring prospective bidders from assuming the expenses and 
risks involved. 


In summary, it may be said that the bid shopping which the bill 
seeks to overcome is a matter to be acted upon by the construction 
industry, itself, if such a practice is regarded by the industry as 
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unethical. There is no evidence that the practice of bid shopping has 
been harmful to the Department of Defense. 

There is indication that any lack of competition is not due to non- 
participation because of bid shopping but is attributed to both prime 
and subcontractors’ interests in construction projects for private in- 
dustry in preference to Federal construction. 

There is no evidence that any advantages will accrue to the Govern- 
ment in departing from the present policy and procedure. There are 
indications that there will be increased Government costs through 
increased administrative expenses and that the requirements con- 
templated by the proposed legislation, as stated by the Comptroller 
General, “could only result in higher bids” on construction work. 

The proposed legislation may well give rise to a variety of legal and 
administrative problems unless fortified with ample protective pro- 
visions, if indeed this can be accomplished. The proposed legislation 
is discriminatory in that all subcontractors under construction con- 
tracts are not covered by its provisions. 

That ends my prepared statement, Mr. Chairman. 

Mr. jf REPRE. Now, General, is there anything else that you care 
to say! 

eels Tutiey. No, sir, but I have Mr. Roger Fulling, who is the 
Director of Construction for the Assistant Secretary of Defense, 
Property, and Installations, on my left here. I would like to ask if 
Mr. Fulling has anything to say. 

Mr. Forrester. Mr. Fulling? 

Mr. Futirne. Yes, sir. 

Mr. Forrester. All right, sir. We will take that up a little later. 

Mr. Burdick, do you have any questions ? 

Mr. Burpicx. I wanted to ask the General: It doesn’t seem to me 
that there is enough independence where the contractor has to submit 
the list of the subcontractors. The contractor is limited to accepting 
somebody out of that list, and it might not give an outsider a fair 
chance in this matter. 

General Tutitey. What you say is true, sir. The minute he submits 
his bid and lists his subcontractors, he must stick with those subcon- 
tractors, unless he comes in under either section 2 (f) or 2 (g) of the 
proposed legislation and changes the subcontractor. 

Now I think your point is certainly well taken, because in the 
preaward stage, when, he is bid shopping—and everybody seems to 
admit that bid shopping prior to the award of the contract is accept- 
able and is done—he might be faced with last minute decisions which 
would cause him to reject low bids only because there is a doubt in 
his mind as to whether the man could do the job satisfactorily or not. 

That might increase his bid price. In other words, he might prefer 
not to take a chance on a new firm coming into the field; give it to an 
old and trusted one at a higher price, just to protect himself; whereas 
today he would have time even after the bid was awarded to make 
further check on that particular firm and might accept them. 

Mr. Burvicx. Well, I don’t see any independent selection in the 
matter at all if the list of subcontractors are there. The contractor 
is limited to picking some one of those who have been recommended. 

General Tuttxy. Oh, no, sir. You misunderstand that. He is free 
to pick his own. He makes his own decision there. The names he 
puts in, when he puts in his bid, the names of the specialty subcon- 





FEDERAL CONSTRUCTION CONTRACT ACT 101 





tractors, are his own decision. He has complete independence in 
making that decision. 

Mr. Burpicx. When made, suppose the condition arises where some- 
body else could do the work better and with more modern equipment. 

General Tuttey. His recourse then, under the legislation as I un- 
derstand it—he would not be a free agent, first. He would then have 
to come to the contracting officer of the particular executive agency 
that.made the award and reach agreement with that contracting officer 
before he could change one subcontractor for another. 

Mr. Burpicx. That answers my question. Thank you. 

Mr. Forrester. Any questions, Mr. Miller ? 

Mr. Mriuer. I have some questions I would like to ask the general, 
Mr. Chairman. 

I understand, however, our distinguished colleague, Mr. Cunning- 
ham, is here and wishes to make a short statement, and I thought 
perhaps you might wish to have him make a statement before I get 
into my questions. I may be rather lengthy. 

Mr. Sonnac. Would that be all right with you, General ¢ 

General Tuttey. Absolutely ; yes, sir. 

Mr. Forrester. All right, sir. 

I understand our colleague, the gentleman from Iowa, Mr. Cun- 
ningham, is here, and he desires to make a statement. Inasmuch as I 
understand there are going to be two roll calls this morning, I am 
satisfied you would like to be heard at this time. 


STATEMENT OF HON. PAUL CUNNINGHAM, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA 


Mr. Cunnineuam. Thank you, Mr. Chairman. I appreciate the 
ae and also, I have a committee meeting waiting for me down 
the hall. 

I have a brief statement I would like to file, and also just a couple 
of minutes’ comment. 

In addition to the statement, Mr. Chairman, I came up here pri- 
marily to ask two questions about this bill. One has already been 
answered by the previous witness. I happen to be a member of the 
subcommittee of the Armed Services Committee that has to pass 
upon the construction contracts, and for that reason, I was wondering 
how this would apply. 

I find it does apply and would affect defense contracts and is some- 
thing that should be seriously considered by this committee. The 
other question I have to ask is about small business. Now, I have a 
constituency that has more small business than large business, and 
I am always jealous of the rights of the small-business man. I am 
concerned about the exemption in this bill exempting concerns up 
to $100,000. ’ 

Would that not—and I am making a statement in the form of a 
question—I don’t ask the chairman to answer my question this morn- 
ing. 

Mr. Forrester. I appreciate that. 

Mr. Cunnincuam. I am making it more or less a question for argu- 
ment. Would not that have a tendency to have the bidding con- 
tractor—and he has to specify the name of the subcontractor—elim- 
inate in his bid the name of anyone under $100,000 or any small- 
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business man? Does not this have a tendency to throw everything 
toward big business ? 

I think the very exemption, itself, implies that. Now, I am not an 
expert on this. I was interested very much a little bit ago in the 
gentleman from North Dakota’s question to the previous witness, 
and he was hitting at the thing I came up to ask a question about. 

Here is a contractor, and he is bidding. He is compelled to name a 
subcontractor. Isn’t he going to make the biggest and best contractor 
to make a good name? Are we not just in this bill in its present form 
really crucifying the small-business man and throwing an advantage 
to the large-business man ? 

Mr. Chairman, thank you very, very much. That is my statement 
in the form of a question, and I will file this with the reporter. 

Mr. Forrester. That will be admitted in the record. 

(Mr. Cunningham’s statement is as follows :) 


S. 1644 Is UNNECESSARY AND UNECONOMICAL 


The Federal Construction Contract Act of 1955, S. 1644, and similar House 
bills are, in my opinion, certain to result in unwarranted higher costs to the tax- 
payer. The enactment of such legislation would impose entirely unwarranted 
and unnecessary Federal regulation of private industry without advantage to 
the national economy. It would place the smaller subcontractors at a distinct 
disadvantage in securing work on Federal projects. 

I am convinced, after study of the legislation, and my knowledge of the con- 
struction business, that increased cost te the taxpayer will result from two 
causes : 

First, the legislation would require contracting agencies to police every one of 
the thousands of Government construction contracts awarded annually and 
covered by this bill to insure compliance, and some enforcing action would be 
required which would inevitably involve the Government to some extent at least 
in legal actions. 

Secondly, with a large volume of private construction on the market, few 
general contractors will desire to submit proposals on Federal work if they are 
to be hamstrung by restrictive and entirely impractical regulations. The re- 
sulting reduction in competition will inevitably be reflected in higher bids. 

I believe that the second part of this statement is entirely obvious. Federal 
controls and regulations are rightly imposed upon business in time of emergency 
and upon individual activities when they are necessary to the promotion of public 
interest. When such regulations do not serve these ends, but instead, are 
designed to contribute to the advantage of certain groups or individuals as this 
bill does, I feel justified in registering strong objection. 

This bill is nothing more than an attempt to place one segment of the con- 
struction industry in an absolutely impossible and impracticable position in 
order to secure a fictitious trade advantage to another segment of this industry. 
Efforts to enact similar Federal legislation have been attempted many times in 
the past and the legislation has failed to be enacted in every instance. 

The smaller subcontractors will definitely be placed at a distinct disadvantage 
in securing work on Federal projects if this legislation should be enacted, in 
spite of the testimony presented by some of the proponents of the legislation 
before the Senate subcommittee that heard this bill. 

I comment upon this because the proponents of the legislation have made 
much of the claim that under the present system of bidding “the small-business 
man is at the mercy of the wicked general contractor” and will be protected by 
this legislation. The reverse is actually true. 

If I were a general contractor forced by law to name a subcontractor in my 
bid, a subcontractor whom I must employ after naming him, I would certainly 
name only a large, well-known subcontracting firm. ‘This will come about because 
a general contractor will no longer be able to take advantage of proposals which 
I understand are tendered only a very short time, sometimes only a few hours, 
before a general contractor must submit his bid. 

Often smaller and possibly unknown firms who must be investigated for compe- 
tence and reliability and who might submit low bids which would be to the advan- 
tage of the Government, would have to be rejected in the interests of safety. 
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Under the present system of bidding, a general contracter receives subbids 
hours and sometimes only minutes before he must submit his overall proposal 
to a Federal agency. Frequently, bids received under such conditions do not 
truly reflect the reasonable cost of the work involved and the general contractor 
is obliged to prepare his own estimate of the cost of the work. 

He has little or no time to analyze subbids received under the conditions 
described with respect to completeness of coverage or the qualifications of the 
subcontractor. If the bid is incomplete, or too high, or should the subeontractor 
be found to be incompetent, the general contractor is, under the present system, 
at liberty to negotiate a more realistic price or to select a more qualified con- 
tractor. 

Should S. 1644 be enacted, no prudent general contractor will risk acceptance 
of a bid from any but the best-known firms and these will not necessarily be the 
lowest bidders, but will gradually supplant smaller firms in this field. Many 
of the smaller subcontractors have been contacted and concur in this opinion. 
Policing by the Government to protect the proposals of subcontractors is not a 
matter to be handled by the Government. 

Practices within the industry which are determined to be unethical should be 
corrected by the industry itself. The Government has always taken the position 
that it should look only to the general contractor for performance. This places 
the responsibility for the construction in one place and eliminates the necessity 
of dealing with many persons rather than with the one who is responsible for the 
project. 

The bill would tend to discriminate against the prime contractor in that it 
would place restrictions on his freedom of operation, but at the same time would 
place no such restrictions on the operations of the subcontractors. It would not 
eliminate the practice of bid shopping or bid peddling among subcontractors and 
their sub-subcontractors, material dealers, and suppliers. 

In conclusion, I am convinced that the bid-peddling and bid-shopping practices 
which the bill seeks to correct are matters to be cleaned up by the construction 
industry itself. I am informed by some of my friends in the industry that the 
practices of bid shopping and bid peddling could be indulged in with entire free- 
dom prior to the submission of bids by the general contractor should this legisla- 
tion be enacted. 

If this is true, the only purpose for which this legislation has been drawn would 
utterly fail. The business relations such as subcontract price, conditions of 
operation, and any other agreements entered into by the general contractor and 
his subcontractors are matters of concern only to those parties and should be of 
no coneern to the Government, so long as the provisions of the prime contract are 
being adhered to and where there is no patent violation of law and no evidence 
of collusion or fraud. I strongly recommend that this measure not be enacted 
into law. 

Mr. Forrester. If the General will be kind enough to come back to 
the stand—Mr. Miller, I think you had the witness. 

Mr. Miter. General, I would like to refer to your last sentence on 
page 1 of your statement: “The prices and conditions in subcontracts 
entered into by the general contractor have been treated as matters of 
concern only to the parties thereto, and of no concern to the Govern- 
ment; as long as the provisions of the prime contract are being ad- 
hered to there is no patent violation of law and there is no evidence of 
collusion or fraud.” 

Now, of course, in the case of a Government contract, as I under- 
stand it, General, if a bid is made by a responsible contractor, and 
judged to be responsible by the procuring agency, under our law, then, 
of course, the Government must award that contract to the lowest 
responsible bidder. 

m I correct in that? ; 

General Tutiey. That is correct, sir. _ 

Mr. Minter. So that different than private industry, the Govern- 
ment has no right, as you pointed up in other portions of your state- 
ment, to reject all bids or to take some contractor who is not the lowest 
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bidder, or to go beyond—I mean, the statute that controls them—if the 
bidder is responsible, you must accept the lowest bid. 

General Tuttey. Provided the lowest bid is a reasonable bid. 

Mr. Mitier. Yes. Now, of course, if the lowest bid is accepted and 
there is no violation of law to the knowledge of the procuring agency 
no evidence of collusion or fraud, that is, of course—and the work is 
being performed according to plans and specifications, that, then, is a 
satisfactorily performed contract, as far as the Government is con- 
cerned. 

The Government doesn’t go behind that to know whether or not, 
even though it is the lowest bid and the bidder is responsible and the 
work is satisfactory, as to whether or not under different conditions 
or different legislation, the same construction could have been secured 
for the Government at a lower cost ? 

General Tuttey. I will answer the first part of your question by 
saying we don’t go behind a bid. 

Mr. Miter. That is my point. 

General Tutiey. The rest of it is a good hypothetical question. I 
wish I could answer it. 

Mr. Murer. I mean, you don’t go behind the bid to determine 
whether or not, and under the present legislation, of course, there is 
no way in which you can go behind the bid of the prime contractor 
to make any independent determination on the part of the pee 
agency as to whether or not other legislation having existed or other 
factors being present, a lower bid could have been secured for the 
Government? 

General Tuttey. No, sir. 

Mr. Mitter. Now, in the last paragraph or the last sentence, Gen- 
eral, of your first paragraph on page 2, you say the cost of cost-plus-a- 
fixed-fee subcontracts is reimbursed by the Government to the prime 
contractor or paid direct to the subcontractor, and the Government 
necessarily desires that the lowest responsible subcontractor be selected 
for the work to be accomplished. 

But we do not concern ourselves with subcontractors under lump- 
sum construction contracts until after the contract is entered into and 
during the progress of the work. 

Mr. Mixer. Why is it, General, that the Government is interested 
in the prime contractor—or in the subcontractor both from the stand- 
etme of his responsibility and from the standpoint of the amount of 

is bid in cost-plus-a-fixed-fee contracts, and not in the lump-sum 
contracts ? 

General Tuttey. Maybe I can explain it this way, Mr. Miller. 
Sometimes we are called upon to construct for the first time in a 
foreign country. There are conditions which we can’t foresee, con- 
ditions which involve the sovereignty of a foreign state that have to 
do with taxation, site conditions which we may not have been able to 
explore. Perhaps there is an urgency for the work to be started and 
initiated quickly. 

For all of those reasons, we decide that the work should be prose- 
cuted under a cost-plus-a-fixed fee contract whereby the Govern- 
ment, the contracting officer, goes into partnership with a selected 
prime contractor. 

Now, that prime contractor, together with the contracting officer, 
working as a team for the Government, then undertake to perform 
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this work. Now, as you get further along, it is always our intention 
whenever we do that to subcontract as much work as possible by 
taking bids. 

Mr. Mitizr. Why? 

General Tuttey. Because we get better competition, and that goes 
back—but you are misunderstanding me, and I don’t want you to, sir. 

You are asking a good question, but I would like to make my posi- 
tion clear on it, and why in this case it is a subcontract. It may be as 
much as a complete air field that we are subcontracting for. We get 
our planning in shape so that we can put that plan out to a number of 
bidders. 

Nevertheless, because we have already got the prime contractor on 
a cost-plus-a-fixed-fee basis, we now call that a subcontract under that 
cost-plus-a-fixed-fee prime. But we, in partnership with that prime, 
tell him, “You will advertise this thing to these bidders, and you will 
get sealed bids on it, and we will sit right with you, and those bids 
will be opened and we will award to the low responsible bidder if 
there is no reason why we shouldn't.” 

Mr. Mitier. Now, because of the fact you said in many cases you 
resort to this procedure in cases of emergency where—— 

General Tuttey. That is when we make the basic decision cost- 
plus-a-fixed fee. 

Mr. Mititer. Why do you impose upon yourself all the adminis- 
trative details of these subcontracts in cases of emergency if you don’t 
think it is because of the fact that it is good practice and because of 
the fact that you think the Government may actually gain as a result 
of the Government supervising these subcontracts ¢ 

General Tuttey. We are not imposing any administrative proce- 
dures by that process, sir. We are getting out from under them. 

Mr. Mitier. But aren’t you making yourself actually a privity to 
the contract with the subcontractor ? 

General Tutxey. No, sir. 

Mr. Miuier. But you are demanding that the contractor give you 
the names of the subcontractor and you oversee the bids. 

General Tutiey. And telling him how to pick them out by public 
advertising. 

Mr. Mitier. But you go far further at that time and under those 
circumstances than we have any idea of going in this bill with regard to 
lump-sum contracts, as far as administrative detail is concerned, and 
Government supervision of the subcontracts. Do you object to that? 

Captain CiarK. Yes, sir. 

Mr. Mitier. On what basis? 

Captain CLarK. Well, I would like to use as an example our con- 
tract in Spain which is being prosecuted by the Bureau of Yards and 
Docks. The contractor there, the prime contractor, is charged with 
the management of some $300 million worth of work. Practically all 
of the work which is being done under that prime contract is being 
done on a lump-sum competitive bid basis, and we refer to them as 
subcontracts. , 

In actuality, they are what you have been referring to here in these 
hearings as contracts. What we have hired the prime contractor to do 
is to provide management techniques which we don’t have the capa- 
bility ourselves of providing, and it is for those techniques that we 
are paying him a fee. 
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We are fully responsible for any actions that he takes, and any 
results of any subcontract that he enters into; if it results in a claim 
against the prime contract, the Government is responsible for it. 

Mr. Miter. Well, of course, all cost-plus-a-fixed-fee contracts are 
not bonely within the category of the illustration which you just gave, 
are they ¢ 

Captain CrarKk. All of the ones which we have in the Bureau of 
Yards and Docks are on that order or magnitude. We have one in 
Guam which, to date, has totaled, I would guess, approximately $300 
million. We have one in the Philippines which is on the order of $150 
million. We have one which has just started in the Caribbean which 
will probably be on the order of about $20 million. 

But the subcontracts that we talk about under those cost-plus-a- 
fixed-fee contracts for all intents and purposes of our discussion here 
are actually basic prime contracts. 

General Tunxey. I agree 100 percent with what the captain has 
said. 

Mr. Mirxer. In other words, I mean, prime contractors are sort of 
the coordinating facilities, so to speak ? 

Captain Ciark. That is correct, sir. 

Mr. Miter. All the other contracts, while they are sort of labeled 
as subcontracts, actually in comparison, are comparable here to what 
we call price contracts ? 

General Tuttey. I won’t agree with that, sir. 

Mr. Mitier. Well, you are in disagreement with the captain. 

General Tuttey. No. You can’t say I am going to agree 100 per- 
cent to what he says, or 100 percent with what you are saying, Mr. 
Miller. I want to point out that your description of the situation is 
not accurate from my point of view because a general contractor—and 
I think the captain will agree with this—that the prime contractor 
might elect to do some of this work himself; whereas, you are indi- 
cating that he is only a management outfit. 

Mr. Mirier. As a matter of fact, General, we have had experience, 
have we not—am I true in this statement—we have had experience 
in the past where actually as a result of these cost-plus-a-fixed-fee 
contracts the Government actually has educated people to be electri- 
cians when they never knew anything about it before? 

General Tutitey. That has been claimed, and I suspect there is 
probably some truth in it. It has been claimed by the mechanical 
specialty contractors that the cost-plus-a-fixed-fee contract is bad 
from their point of view because of some contractor under a cost- 
plus-a-fixed-fee type of contract who has trained people of their own 
organization to perform work that otherwise they weren’t fitted for, 
and the allegation is that the Government is subsidizing that training. 

Mr. Mitter. That is right. 

General Tuttey. Now, I think you would get varied shades of 
opinion on it. 

Mr. Burvick. Just right at that point, suppose an emergency would 
arise where you had to do a job right away. You can’t be too par- 
ticular about who you employ if you believe they can do it. 

General Tuttry. Well, we are awfully particular about them, sir, 
but we employ an outfit we think can do the job. 

Mr. Mitre. Of course, this legislation provides that the whole pro- 
visions of this bill can be waived in case of emergency. 
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General Tuttey. That is correct. 

Mr. Minter. General, in the next paragraph of your statement, on 
page 2, you say a survey made by the Corps of Army Engineers, and 
so forth, indicates that the lack of competition among subcontractors 
because of bid shopping is attributed to both prime interest and con- 
struction projects in preference to Federal. 

In other words, that the lack of competition is not so much due to 
the bid-shopping practice as apparently to the fact that these specialt 
contractors aeiasally prefer to do waik for private industry in pref- 
erence to Federal contracts. 

Now, of course, every contractor is in business to make money, and 
the Federal Government is the largest procurer of Federal construc- 
tion, or the largest procurer of construction in the country. 

Can you tell me why, General, in your opinion, if you have any, as 
to why there is no interest among specialty subcontractors in bidding 
on Government work, or why their enthusiasm is less for Government 
work than for private industry ? 

General Tuttey. I can’t answer that question. 

Mr. Bortz. Government red tape; is that it? 

General Tutiey. I can’t answer that question. 

Mr. Miuttrr. Could it be, General, that it might be—would you go 
so far as to say that the bid-shopping practice might have some bear- 
ing on the point? In other words, you make the assertion in your 
statement, General 

General Tuttey. The only evidence that we have before your com- 
mittee and before the Senate committee are the surveys made by—I 
think it is Mr. Geary’s organization, where he sent out a questionnaire, 
and he got the answers to his questionnaire. 

I believe in his testimony he said that less than 25 percent of the 
people questioned in his sample stated that they habitually bid on 
Government work. Now, he left the impression that 75 percent or 
more did not bid on Government work, and I think if you will analyze 
the statistics, you will find that that is a wrong impression, because 
you definitely find that another sixty-some odd percent, according to 
his own statistics, bid occasionally on Government work. 

So, if you add 60 to 24, you are getting up to 84 that habitually bid 
or do bid on Government work. & that is confusing to me. I wrote 
to my district engineers in trying to get this. 

Now, we do not get in our bidding information—we don’t know 
how many subs have made a proposal to a prime. We don’t know. 
Maybe AGC representatives, Association of General Contractors, 
when they come up here, could give you a better answer than I could, 
because I have no—I have nothing available to me except the feelings 
in my field agencies about the matter. 

They have all told me that they don’t believe there is any lack of 
competition because of bid shopping. 

Mr. Mirier. But if you were on this side of this table, General, 
wouldn’t you think that the evidence of the subcontractors themselves 
would have some weight when they come here themselves, as they did 
yesterday, and testified that they themselves—there was a Mr. Kear- 
ney, from Chicago, and a Mr. Williams, I believe, from Boston, who 
are in the Speaialty subcontracting work. 
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They, themselves, testified that they did not bid on Government 
contracts because of the walt e f practice, and because it was 
beyond the financial providence of their operation to go to the expense 
of preparing estimates on Government contracts when after their 
estimates were submitted the prime contractor, after they awarded the 
bid, simply shopped around and took the least bid he could get, the 
profit, of course, resulted in benefit to the contractor and not to the 
Government. 

General Tuttey. I would certainly receive that information, and 
I would weigh it in my judgment on this legislation. I don’t know 
what those particular gentlemen’s relationships are with their primes 
or what the connection is with them, but the question has never been 
asked here, yesterday or today, as to whether bid shopping is prevalent 
in private construction. 

I don’t know; my thought would be that it would be just as prevalent 
in private construction work as it is in Government work. Why 
shouldn’t it be ? 

Mr. Miter. Only that the testimony here, General, if I under- 
stand it correctly, is that while private industry in many cases, as 
you have correctly and fairly pointed out in your statement, that 
while private industry doesn’t in all cases—or I will even concede 
in many cases—follow the exact provisions of 1644 also we have 
evidence here to the effect that not hardly a single private industry 
that we know anything about follows the procedure of the Govern- 
ment in having no safeguards in regard to specialty subcontractors. 

Many of them require them to be named before the submission of 
the bid. Many provide, as the Government cannot do—I mean, they 
provide just a list and say “You take it from there; you take the 
subcontractors from that list or we reserve the right to reject all 
bids which the Government can’t do under certain circumstances. 
But in no case does private industry find itself in the position that 
the Government does on the question of construction contracts. While 
we can’t go as far under the law as private industry can in being 
discriminatory and selective and arbitrary, we can pass some legisla- 
tion, I think, which might help solve at least a portion of the problem 
here in an effort to get the Government more competition in the sub- 
bids and, thus, a low cost to the Government and the benefit redound- 
ing to the Government, instead of to the prime contractor. 

That is the point. 

General Tuttey. Well, the heart of our opposition is that you are 
not accomplishing that, Mr. Miller. If we sincerely believed that 
you were going to get better construction for less cost, we wouldn’t 

up here—— 

Mr. Miter. I don’t say we will get better construction. I don’t 
think any of us could say that. I say that it would seem if we get 
the benefit of competition and thorough estimates among subcon- 
tractors upon which the prime bid is based prior to the letting 
of the contract, that we will get the same work for less cost, in addi- 
tion to which we have one other aspect here which must be considered, 
and which I think, and I know, General—because I know your very 
marvelous record in your field—that you will agree with me as legis- 
lators we have also another duty. 

In other words, we spend money in the Federal Government all the 
time, as you well know, on Small Business Administrations, on Recon- 
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struction Finance Corporations, and on hundreds of other things in 
order to fairly stimulate our economy and fairly distribute the ole 
ness, and to stabilize it and not say that a few, at the expense of the 
Government, can get wealthy and nobody else is able to participate in 
the Government work. 

So that if, as a result of this legislation, we get the same cost to the 
Government, let us say—I mean, in other words let’s say that the 
Government doesn’t gain one dime as a result of the enactment of this 
legislation, but gets the same work at the same cost—which I don’t 
concede—but let’s concede that point for the sake of discussion. 

Nevertheless, if this legislation will protect subcontractors who bid 
and will prevent bid shopping and will prevent prime contractors from 
being able to throttle small people in an area—for instance, I come 
from the Niagara frontier. As you well know, I think, we had some 
correspondence. We have the Niagara Falls airbase and other things. 
I know if a prime contract is let in my area for $200 million, or $300 
million, or $400 million, I mean, he can—that prime contractor can 
throttle the small subcontractors in my area because he can go 
around and say that there isn’t—in our area there isn’t a job like 
that that comes along in a long time. 

He has got it, and he will give it to the man who will shave his bid 
down to the lowest possible figure. So that when the contract is per- 
formed, the prime contractor makes a good profit, and the subcontrac- 
tor is operating on a very thin margin, so that the difference goes to 
the prime contractor, and not to the osdanetiaa 


Now, if this bill would effect a situation whereby the price to the 
Government is the same, but at least the profit from the overall project 


is more evenly divided between the prime contractor and all the sub- 
contractors, would you agree that that would be a worthwhile piece 
of legislation, if it does that ? 

I mean, I know you won’t concede that it does, but if it did? 

General Tuttey. Sure, if it would do that, I would agree to it. I 
would like to amplify on that reply just a little bit, because you are 
pointing out that we are increasing competition in such legislation as 
we have here. 

Mr. Miuuer. That is the point. 

General Tutiey. I disagree with that. 

Mr. Muuer. We never know what a bill will do until it is in opera- 
tion, but that is one of the objectives of the operation. 

General TutLey. But we are arguing at this time, while it is still 
proposed legislation, and my views are—which are contrary to yours, 
Mr. Miller; I am sorry—are that it will not increase competition, but 
rather, will throttle competition. I feel that way because why do 
we prescribe that we publicly advertise and award to the lowest re- 
sponsible bidder other things being equal when it would be much 
better and we would be much surer of our position if we could always 
select a list of firms? Always select and take the low bidder from that 
selected group or even negotiate ; don’t go through the bidding process 
at all; sit down and negotiate. 

Why don’t we do that? Because that stifles competition. 

Mr. Miter. Right. 

General Tutxey. That keeps the little guy out. 

Mr. Mitter. Right. 
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General Tuttey. Now, I am afraid this is going to keep the little 
guy out. 

Mr. Mitier. Why, General, when what we are trying to do is to 
ee on one echelon lower the very situation that now exists on a 
1igher echelon—the competitive bidding, when we have testimony 
here from many subcontractors that under the present setup they 
simply don’t bid ? 

General Tutxtery. I don’t believe even under this legislation that 
there would be a firm contract existing between the subcontractors 
named in the prime bid and the prime. I don’t believe he firms up 
his contracts with these subs prior to submitting his bid. He wouldn’t 
have time to do it. 

So those are some of the loopholes that are actually going to exist 
and were pointed out by Colonel Voorhis yesterday as being problem 
areas. 

Mr. Mutter. I appreciate that, and I appreciate the colonel’s posi- 
tion on it. I can see, as a lawyer, some of the things that the eke 
was pointing out, but what strikes me forcefully is that if he doesn’t 
firm it up, General, nevertheless he must state to the contracting officer 
the name of the subcontractor whom he is going to use on this particu- 
lar specialty category. 

Now, let’s presume a situation where he hasn’t firmed it up, so he 
starts to firm it up, and he firms it up by trying to bid it down, and 
finally he comes to the contracting ine and says that he wants per- 
mission, now, to change the subcontractor. 

Now, of course, it becomes incumbent, under this legislation, or any 
reasonable construction of it, that the contracting officer is going to 
say, “Why?” Then he is going to have to give a reason. Now, that 
gives the contracting officer an opportunity to then go into the field 
and to investigate as to whether or not he is now making substitutions 
simply because he has bid shopped and any because he is trying, I 
mean, to get more for himself and less for the subcontractor, and per- 
haps thus we can reach in this method the very evil and the only way 
I can think of to reach it that we are trying to eliminate, in addition 
to which, General, under this legislation, it would be presumed that if 
he is now making a substitution because he can get the job done for 
$50,000 less under this legislation the contracting officer can say, 
“Well, then, I agree and accept the substitute, but the $50,000 now goes 
to the Government, instead of to you.” 

Now, a prime contractor won’t be so anxious to go all around getting 
different bids and getting lower bids if actually it isn’t going to make 
any difference to him, as under the present setup. 

Would you think I would be correct in that assumption ? 

General Tutiey. I think you are absolutely correct. I think you 
have pointed out exactly what the contracting officer is going to have 
to do under this legislation. 

Mr. Miiier. And if 

General Tutiey. He is going to be drawn into it. 

Mr. Miuzer. And if that is a service which he can perform in elim- 
inating bid shopping and in getting the benefit to the Government of 
any reduced bids. instead of to the prime contractor, that might be well 
worthwhile; it might be a good service on the part of the procurement 


agencies. 
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General Tuttey. I wouldn’t want to be a contracting officer under 
it, Mr. Miller. Despite the fact that I would try to do my darndest 
to carry it out properly—— 

Mr. Mutier. I know that. 

General Tutuey. If it was legislation. 

Mr. Miter. I know that. 

General Tutsey. But I shudder at some of the things that my 
imagination creates when I read carefully sections 2 (f) and 2 (g). 

Mr. Miuuer. I mean, we can’t legislate all the time with apprehen- 
sions. If we find a problem, we try to reach it—not always correctly. 

General, on page 6, the first paragraph there in the middle, you have 
here the statement : 

Thus, although the prime contractor has failed to comply with a provision of 
the proposed legislation relating to the substitution of a subcontractor, but is 
performing the construction work in strict accordance with the contract require- 
ments, the contracting agency, if there is to be enforcement, would be put to the 
necessity of terminating the contract. 

Just what are you referring to there, General, as far as the prime 
contractor failing to comply with the provisions of this legislation? 

General Tutiey. I am talking about his actions taken either pur- 
suant to section 2 (h) and 2 (g). 

Mr. Mitier. Under 2—— 

General Tutuey. 2 (f) or 2 (g). Under 2 (f) all he does is write 
in and tell us he has made a substitution. 

Mr. Miter. Yes. 

General Tuttxy. And you have various interpretations as to 
whether we should investigate a little behind that substitution to see 
whether there was, in fact, a default or a refusal by the sub. 

In other words, was it a proper substitution under 2 (f£)—that is all 
the contracting officer is worried about. 

Mr. Mruter. 2 (f) or 2 (g)? 

General Tutiey. I think to implement the legislation we would 
probably have provisions, contractual provisions, which would be a 
part of the contract that the prime contractor would sign. 

So then we have got him under a contract to carry out the intent 
of this legislation. 

Mr. Mutter. Do you think you could do it? 

General Tuttey. Yes. We would have to do it. 

Mr. Bortz. There isn’t any magic about it. If anybody that drafted 
a construction contract didn’t put that provision in, he ought to go 
back to law school. 

General Tuttey. Sure. 

Mr. Boytz. Is there any trouble about putting a simple proviso in 
the construction contract? 

General Tuner. I agree with your first premise, that we ought to 
put this in the contract. I disagree with your latter one that—— 

Mr. Bortz. You usually do. 

General Tutiey. Let me complete my answer. We would have to 
pes provision in the contract, and you say what do I mean by all this 
ousiness here? We go back of the thing and find out that he made 
a substitution which we consider improper; that he wasn’t entitled to 
replace that subcontractor. 

Yet the Y is going along fine. We have no criticism of the job. 
What penalty are we going to invoke? Is he in default of his contract 
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now! Remember, these provisions are in the contract. He hasn’t com- 
plied. Is it a minor violation? — 

Are you going to freeze the job, stop the job, when it is going along 

fine and you need it bad? Constructionwise it is okay, but here he is; 
he has violated the law; he has violated his contract, and your only 
recourse is to declare him in default. 
_ You are going to think a long time before you do that. You are go- 
ing to have some tough decisions to make. If you don’t enforce it, then 
that word spreads. So you can’t afford to set a precedent by not en- 
forcing it, and the first time you come down the line you may have 
some decision to make that may be rough. 

Mr. Minter. You are talking about 2 (g) wherein the contractor 
has substituted a subcontractor without the written permission of the 
contracting agency. 

Now, of course, it is presumed that the contractor would in no case 
substitute a subcontractor, because automatically the prime contrac- 
tor would make himself liable for a lawsuit for breach of the contract 
with the prime contract. 

General Tutiey. If the man was on the job, performing the work, 
he would have some kind of contract, verbal or otherwise. 

I am thinking of where the substitution might be made before he 
ever got in on the job and actually started working. That is why I 
said some few minutes ago that I don’t believe at the time an award is 
made to a prime, a gn actually has contracts with all his subs. 

Mr. Miter. Well, we provide the legislation whereby he can sub- 
poo before he starts to work at all, only that he has to let you know; 
right ¢ 

General Tutitey. No, sir. 

Mr. Mirier. I am talking now about 2 (f), where there is a failure 
of performance or inability to perform, or whatever it might be. 

eneral Tuttey. Well, his refusal, you see, is—I think that is 
what 2 (f) is really getting at, because there is no contract between 
a prime and his sub at the time the Government awards to the prime. 

Now, he goes to a sub, a sub that he has listed in this bid, and he 
tries to finalize then a contract with him, and I say there is still going 
to be chiseling there. and the sub is going to refuse, may refuse, to 
contract with him, or come to an agreement with him, because of some 
misunderstanding. 

Mr. Miter. This legislation is designed to finalize that before 
the bid so the Government gets the benefit. 

General Tutiey. It won’t do it. 

Mr. Minter. Well, we don’t know. That is the objective of the 
legislation. 

ow, General, on the next to the last paragraph on page 6, you say: 

Passage of the proposed legislation would undoubtedly result in demands for 

similar legislation extending the application of the provisions of the proposed 


legislation from the mechanical specialty contractors to other subcontractors 
participating in the performance of Government construction contracts. 


Now, section 2 (a) of 1644 says: 


Each executive agency shall list in the bidding or contract documents relating 
to each lump-sum construction contract before accepting bids or proposals with 
respect thereto, each major category of mechanical specialty work involved in 
the performance thereof. 
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Now, General, you know more about this than I do. I am not an 
engineer or construction man. What does that mean to you, when it 
says “each major category of mechanical specialty.” 

General Tuttry. There is a definition in the act as to what the 
mechanical speciality work consists of. 

Mr. Mitrer. Yes? 

General Tutxiey. It is the electrical; it is the heating; it is the 
plumbing, air-conditioning, and so on. 

So that that would mean that when you put out your invitation 
to bid, you would require each bidder to come in with his itemized bid 
on each of those categories of work, and you would attempt in your 
plans to define that work just as closely as possible, much more closely, 
perhaps, than we are now doing under our present procedures, in order 
that there could be no argument later on on the scope of each of the 
specialties. 

Mr. Mrizter. Under subsection (3) of section (3) of the act, it says: 

The term “mechanical specialty work” in connection with a construction 
contract means all plumbing, heating, piping, air-conditioning, refrigeration, 
ventilating, electrical work, including but not being limited to the furnishing and 
installation of sewer, drainage, water supply, piping, plumbing, heating piping, 


air-conditioning, refrigerating, ventilating, electrical materials, equipment and 
fixtures. 


Now, if you have all those things listed and the prime contract, 
what else is there left that you are referring to as to the other sub- 
contractors ? 

General TutiEy. Utilities, roads, the brickwork and the buildings, 
steel fabrication, steel erection. It depends on what kind of contract 
you have. 

Mr. Mitter. What percentage of the contract would that work 
amount to? 

General Tuttry. It would depend on the type of job, the type of 
structure that is being built. If it was a hospital, you would have 
a greater percentage of mechanical specialty work. If it was many 
large warehouse buildings, the mechanical specialty work would be 
a minor part of the job. 

Mr. Miuier. I have two more questions, General. 

On the last page, the last paragraph, you say there is no evidence 
that the practice of bid shopping has been harmful to the Department 
of Defense. You have no evidence one way or the other as to whether 
it has been harmful to the small contractors ? 

General Tutiey. I have not; no, sir. 

Mr. Mirrer. One more question, General. 

On the last page of your statement you refer here to a statement 
of the Comptroller General dated March 30, 1953, relating to S. 848; 
correct ? 

General Totter. That is correct. 

Mr. Miter. Now, are you aware of the fact that since that date, 
and since that letter, and on September 6, 1955, the Comptroller Gen- 
eral wrote a new letter to the chairman of this committee in connection 
with S. 1644 which is a vastly different bill than the one you are quot- 
ing here? 

In other words, in that bill, it provided for cost-plus-a-fixed-fee con- 
tracts, it provided that subcontractor, the amount of his bid had to 
be listed, and 100 other things which are entirely different. 
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But are you familiar with the present position of the Comptroller 
General in this matter of S. 1644? 

General Tuuzey. I am not. 

Mr. Miuurr. Let me read it to you: 

S. 1644, H. R. 7637, and H. R. 7676 do not include many of the burdensome 
administrative features contained in previous bills of this nature. Quoting S. 
848, on which we have reported and recommended against favorable consider- 
ation thereof, the present bills undoubtedly will have some salutary effect upon 
bid shopping after the award of the contract. 

However, the question of whether the Government should endeavor to protect 
subcontractors in the manner provided is a matter of congressional policy. 
Accordingly, aside from the foregoing analysis and comments, we make no 
recommendations with respect thereto. 

Let me ask you just one more question. Are you familiar now with 
the current Department of the Army lump-sum construction-contract 
provision known as GC-—6 of the general conditions? 

General Tunuey. I think in a general way I am; yes, sir. 

Mr. Miutxr. See if I quote it correctly : 


Contractor or subcontractor shall, within 7 days after the making of any 
subcontract, deliver to the contracting officer an affidavit setting forth the name 
and address of his subcontractors and a summary description of the precise 
work of the subcontractor. 

If, for sufficient reason, at any time during the progress of the work the con- 
tracting officer determines that any subcontractor is incompetent or undesirable, 
he will notify the contractor accordingly, and immediate steps will be taken 
for cancellation of such subcontract. Subletting by subcontractors shall be 
subject to the same regulations. 


In other words, under the present conditions of your general condi- 
tions of your current lump-sum contract provision, you have the right 
to disapprove, where here in our bill, all we do is require you simply to 
give permission. 

General Tutxey. I include that in my statement, Mr. Miller. I said 
that we did have a provision in some of our lump-sum contracts such 
as the one you have read. 

Mr. Mitzer. That is all I have, Mr. Chairman. 

Mr. Forrester. Addressing myself, now, to the members of the sub- 
committee—— 

Mr. Miter. I would like to say, General, that I congratulate you on 
a very forthright statement, and I certainly want you to know that as 
far as I am concerned, and the rest of the members, you are held in the 
highest esteem. 

General Tuttry. Thank you very much, sir. I appreciate it. 

Mr. Forrester. The Chair addresses itself now to the members of 
the subcommittee. 

It is my understanding that we are going to adjourn these hearings 
at 12 o’clock today, and that we will reconvene on Wednesday a week— 
correction ; that would be 2 weeks from today. 

Now, that being true, I am asking other members of this subcom- 
mittee that, inasmuch as it is 25 after 11 now, is there any reason why 
that other witnesses, besides the general and Mr. Fulling, why they 
shouldn’t be excused so they can return on Wednesday, 2 weeks from 
this day, at 10 o’clock? 

Mr. Henry H. Guasste. Mr. Chairman, the next scheduled witness 
is Mr. Binder, who came from Little Rock, Ark., to attend this hearing 
today, and if you could indulge him time to give his statement today, 
it would save him a trip back from Little Rock, Ark. 
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Mr. Forrester. Thank you, sir. Now Mr. Fulling, is there any rea- 
son why you couldn’t postpone your testimony until Wednesday ¢ 

Mr. Fue. No, Mr. hairman; what I have to say is very brief, 
and I am prepared 

Mr. Forrester. How long do you think it will take you? 

Mr. Funxine. I can do oad I have to say in 5 minutes. 

Mr. Forrester. We will see what we can do there. The gentleman 
from Illinois has not had an opportunity of cross-examining the wit- 
ness, and so we will give him that opportunity at this time. 

Mr. Borie. General, as I view this proposed legislation, and al- 
though I am not too familiar with all types of construction contracts, 
I think that it will make the subcontractor bids more firm before the 
prime contract islet. Am I wrong in that? 

General Tuttey. You are right in that, sir. 

Mr. Borie. Under the present policy, in the interest of time and 
expediency and a number of other problems that you are very familiar 
with, the prime contractor oftentimes just picks up a figure that best 
accommodates all of those factors and puts it in and hopes he can get 
a subcontractor to do the work for about that amount of money; isn’t 
that true? 

General Tuttey. I don’t think so. 

Mr. Boyxe. Well, then, you feel that in most cases, the prime con- 
tractor in dealing with his subs has got a pretty accurate firm figure 
from them ? 

General Tuttey. I think he knows pretty accurately what that firm 
figure should be. I would like to put it that way, because I agreed 
with your first question. I don’t think he has firmed up his relation- 
ships with his subs until after the award has been made. 

Mr. Boyrue. As I view this bill, it should get a lot more firms into 
the bidding picture, because they have someplace to go, and they are 
going to be very happy to put in a bid if they know that several in- 
dividuals are going to be shooting for about the same mark. Do you 
agree with me on that ? 

General Tutiey. I think there would be a lot of firming up, a lot 
= firming up prior to award made under this legislation, a lot more 

rming up. 

Mr. Borie. So then if there is more firming up, there is going to 
be a closer correspondence between the bid and the actual money it 
is going to take to complete the project. 

General Tuttey. I won’t go along with that. 

Mr. Boyue. Doesn’t that necessarily follow? If you are going to 
firm up the bids of the subcontractors, it follows that there must be 
a closer relationship between the amount of the prime bid and the 
amount of all the subcontracts. 

General Tuxzey. I think there will be more money made by every- 
one at the expense of the Government. 

_ Mr. Boye. How can you make the observation that under the firm- 
ing up of subbids, there will be more money made at the expense of 
the Government ? 

General Tutiey. Because I think the bids will be higher. You 
see, all we are controlling now is the action that is taking place prior 
to the award of the contract; is that right ? 

We are not—rather, all we are controlling by the legislation is the 
action that could take place after the award of a contract. We are 
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not controlling the action between the time that you advertise for bids 
and the time that you receive bids. Up until the time that you open 
those bids, the prime contractor can shears come in and change his 
mind. He can submit a new sub, a new price; as long as his change 
gets in before the hour you have set for bid opening; you receive it 
and honor it. 

Mr. Boyte. I agree with that. 

General Tuttey. So I say during that period you are going to get 
things firmer than you have ever had them before, because once he 
submits the name of his subcontractors, then he is committed. So he 
is going to make darned sure during this period here before an award 
that he is picking some good ones and that his prices are pretty right. 

But the prices may be a little higher. That is all I am saying. 
The prices may be a little higher than under the present prices. 

Mr. Bortz. All the work you do previous to getting the figures to- 
gether for your prime contract should take the water out of all this 
subbusiness; is that right ? 

General Tuttey. It will kick the water ; you bet it will. 

Mr. Bortz. In that case—— 

General Tuttey. But then we stop kicking water out the minute 
we award. 

Mr. Boy e. Isn’t it a fact that all the work the prime contractor does 
preliminary to the actual putting together of his figures is very health- 
ful in getting not only a number of responsible firms to bid, but also 
those responsible firms will have to fish or cut bait and come forward 
with figures that are reasonable and still permit the making of some 
money on the contract. 

General Tuttey. But I am directing my answer only to one part of 
your question, Mr. Boyle. 

I am simply saying that you are cutting down on the length and the 
duration of the wringing-out period by this legislation. You say 
wringing out everything you want to up until the time of contract 
award ; then this legislation is a bar to any further wringing out. 

Mr. Boyte. I grant that. 

General Tutuey. I think that is right. 

Now, I say if that is so—and certainly that is what the legislation 
is designed to accomplish—if that is so, then all I am saying is going 
to get more money, and the Government is going to pay for it. Now I 
can’t see any other answer. 

Mr. Bortz. Does not the price to the Government become fixed when 
the contract is let? And is it not true all wringing out goes into the 
pocket of the prime contractor; because no matter what economies he 
effects through the length and breadth of his subcontracts and the 
subcontractors those savings inure exclusively to his benefit ? 

General Tutiry. He has to compete with all the other primes to get 
the award. 

Mr. Borie. Don’t you agree that anything he does on an economy 
basis after the contract is let inures solely and exclusively to his own 
benefit ? 

General Tuttey. Absolutely. : 

Mr. Borxe. So then actually the Government doesn’t win anything, 
no matter how good a trader or how good a supervisor or superin- 
tendent he might be, as it refers to getting this particular subcontractor 
to do the work ? 
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General Tutte. That is absolutely right. Except that we do get 
a benefit this way, and I can’t measure it. I can — tell you my 
opinion about it. It operates so that he will shave his bid, the prime 
now, shave his bid in anticipation of an action that will take place 
later. So we do get the benefit of that; but you are right, once we 
award him a bid, that is it. If he saves any more money that is 
his money. 

Mr. Bortz. I have concluded, Mr. Chairman. 

Mr. Forrester. I just wanted to ask one question. I will make 
myself brief in the interest of time. 

But General, I think in matters of this kind, I think it is necessar 
to receive serious consideration, and I would like to ask you, General, 
if you would, would you waive your usual modesty and place in this 
record the experience that you have had in working of the kinds 
involved in this particular field. 

General Tuttey. You want me just to state my experience in the 
construction business ¢ 

Mr. Forrester. Yes, sir; if you don’t mind. 

General Tuttey. Well, it started back in 1934 when I became mili- 
tary assistant to the district engineer at Louisville, Ky. That was my 
first practical experience in the Corps of Engineers with construction, 
and repairs, no civil-works program at that time. We had no military 
construction. So you might say I served a 2-year period of appren- 
ticeship there. 

I have gotten a civil-engineer degree at Cornell University after 
graduating from West Point. I have been through the engineering 
school at Fort Belvoir. I have been a student at the National War 
College. The Commanding General Staff School at Fort Leaven- 
worth. I was in charge of the military construction program in 
Germany which began in 1950, and prosecuted a construction program 
over there which ran in the neighborhood of a billion dollars over 
a 3-year period. It was done with deutschemarks. It is there for 
anybody to see if they want to go look at it. 

Then I came into the General Staff, and for a few months in 1953 
I was in the G-4. It was then called the G4 Division of the General 
Staff, as Director of Installations. When General Sturgis became 
Chief of Engineers I was pulled over to the Office of Engineers and 
made Chief Engineer in charge of military construction in April of 
1953, Mr. Chairman, and during that time we have handled construc- 
tion contracts on a military side which average about the amount of a 
billion and a half dollars over those 3 years. 

Mr. Forresran. General, I will ask you this question: How many 
other men are there in the Government? Of course, I know you can’t 
tell me exactly; but approximately how many men are there in the 
Government or in this country who have had the experience that you 
have had on matters of this kind ? 

General Tuner. Well, I would say over the period of 30 years 
there would probably be about 90 of them. 

Mr. Forrester. Are there any further questions for the General? 

(No response. ) 

Mr. Forrester. If not, Mr. Fulling, you say you want 5 minutes. 

Mr. Fuuurne. That is all I will take, sir. 

_ Mr. Forrester. It is now 25 minutes of 12. Mr. Binder, how much 
time will you consume ? 
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Mr. Brnper. I believe I can get my testimony through in approxi- 
mately 20 minutes. 

Mr. Forrester. Well, that will be exactly 12 o’clock. So, Mr. Full- 
ing, you may take 5 minutes. 


STATEMENT OF ROGER W. FULLING, DIRECTOR OF CONSTRUCTION, 
OFFICE OF THE SECRETARY OF DEFENSE 


Mr. Fvuuirne. Thank you, sir. First, I would like to impress upon 
the gentlemen of the committee that I am an engineer, not a lawyer. I 
am speaking entirely in the vein of engineering and engineering 
administration. 

First, the Department of Defense is extremely interested in reducing 
cost, pastacalenie in the field of construction, and we are making some 
inroads in so doing. That is one of the major reasons why we are 
opposed to this bill, because of the impact this bill would have on the 
administrative cost in the Army, Navy, and Air Force. 

I would like to say that we are quite surprised at the comments 
that sufficient competition is not being rendered in our construction 
EAOaOA We have not. felt it. The competition that the military 

epartments are getting today is quite spirited, and we are resorting 
to competitive bidding in the majority of our work. 

For example, in the last 314 years, 98 percent of the construction 
contracts by the Navy have been competitive, lump-sum bidding, and 
90 percent by the Army over the last 314 years. 

gS we are not suffering from competition. We are very much inter- 
ested in seeing that the prime contractor maintains control of his job. 
We do not believe that the prime contractor should be required to 
share the details of his subcontraeting with the Government, inasmuch 
as the prime contractor is the one who is taking the risk. He should 
have the opportunity to make a profit, as well as to have a loss. 

Through the type of procedures we have today, the prime contrac- 
tor, if he is making a loss on the early part of the job or in some phases 
of the job, he must pick up that loss somewhere else. That is one of 
the reasons why they go out and do the so-called shopping. 

Lastly, I would like to say.that I am pleased to see that the commit- 
tee recognizes what industry is doing, and at the same time recognizes 
that industry and Government procedures are entirely different, and 
that we in the Government today cannot prosecute or proceed with our 
construction contracts in the same vein as industry. 

We must remember that industry is the owner. They have the right 
to reject bids, and they have the right to negotiate bids, prior to award 
and after award. Government contracts cannot enjoy that privilege. 

I think that concludes my statement. 

Mr. Forrester. Thank you, sir. 

Now, I would like to ask that all the witnesses present listen to this 
announcement. 

The chairman of this subcommittee, the gentleman from Massa- 
chusetts, Mr. Lane, has advised me that we will adjourn this meeting 
promptly at 12 o’clock today, and that the adjournment will be subject 
to the call of the Chair, instead of fixing a definite date, but we can 
advise you that it will not be before February 20. 

Now, I am also asked to call your attention to the fact that we are 
laboring under some difficulty because there are times when we can 
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t this room and times when we can’t, and the date that is set will 
1ave to be determined after we find out what we can or what we 
cannot do. 

Now, all of you witnesses will be notified, and I trust in ample time, 
so that ya will know when the next meeting is, and so that none of 
you will be prevented from making any appearance and giving any 
testimony that you might desire. 

Now, with that statement, I am going to ask Mr. Binder to come 
forward. 

Mr. Mitier. May I have one question on this witness? 

Mr. Forrester. All right. 

Mr. Miter. Mr. Fulling, when you were mentioning about the fact 
that the Army and Navy were getting 88 and 90 percent of the com- 
petitive bidding, you are speaking of the prime contractors? 

Mr. Futiine. Yes, sir. 

Mr. Miter. You weren’t referring at all to what percentage of bid 
there was on subcontractors ? 

Mr. Futuna. No. 

Mr. Mituer. As far as the control of the job is concerned, you are 
not prepared to answer as a lawyer as to whether or not this legis- 
lation takes the control out of the prime contractor or not? 

Mr. Foutier. I am nov a lawyer; I am an engineer. 

Mr. Forrester. Gentlemen, it is going to be impossible for us to 
hear Mr. Binder if we prolong this, but if you will just ask one ques- 
tion—— 

Mr. Boyz. I wonder if you have any figures that would indicate 
the number of bids that make up the 98 percent in connection with 
the Navy and the 90 percent in connection with the Army. 

I would like to know if you have a set of figures for the 314 years 
in question that would give us the number of bids on each one of 
these projects you are taking about. That seems to be the real ques- 
tion, whether you are getting enough competitive bidding on each 
and every project. 

Now, do you have those figures ? 

Mr. Fuuurine. I don’t have them immediately available. 

Mr. Bortz. Can you assemble them for the purpose of the record ? 
That would show to my way of thinking whether there is, in fact, a 
lot of competition for these prime contracts. 

Mr. Forrester. Mr. Fulling, there is no reason why you can’t come 
back at a later date, is there? 

Mr. Fuuuine. No. 

(Nore.—The information requested by Mr. Boyle was furnished 
the subcommittee, and is shown below :) 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
PROPERTIES AND INSTALLATIONS, 
Washington 25, D. C., February 23, 1956. 
Hon. Tuomas J. LANE, 
Chairman, Subcommittee on Claims, 
House Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 


Dear Mr. CHAIRMAN: During the hearings.before your committee on February 
7, and 8, 1956, Congressman Boyle requested recent bidding experience on con- 
struction programs for the Army, Navy, and Air Force. 

The attached is a fair résumé of the current competitive situation for the 
bids recently received. The projects are well dispersed across the United 
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States and vary in size from $40,000 to several million dollars. We have in- 
cluded one Army project in Alaska. All of the projects involve some form of 
mechanical and electrical work. It is believed that this résumé generally dem- 
onstrates that adequate competition is being received for construction work. 
It should be noted that maximum efforts are expended by military representatives 
to obtain the widest possible dissemination of bidding information in order to 
receive benefits of competitive bidding. 
Sincerely yours, 


FEDERAL CONSTRUCTION CONTRACT ACT 


Rocer W. FULLING, 
Director of Construction. 


Summary of number of bids received 
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Nore.—Sampling of 200 projects. Selected projects considered typical 
of overall bidding experience. 


Source: Office of the Assistant Secretary of Defense (Properties and In- 
stallations), Construction Directorate, Technical Division, Feb. 16, 1956. 


Mr. Forrester. Well, we will suspend any further questions and 
on your appearance, we will give these gentlemen time to cross- 
examine you. 

Now, Mr. Binder, would you give your name to the reporter, and 
proceed with your testimony. 

Mr. Brnper. Thank you, sir. 


STATEMENT OF JAMES S. BINDER, LITTLE ROCK, ARK., PRESIDENT, 
COUNCIL OF MECHANICAL SPECIALTY CONTRACTING INDUS- 
TRIES, INC. 


Mr. Brnver. Gentlemen, in order to make this brief, I shall read 
quickly, if you will permit me to. — 
I am making this statement as president of Pfeifer Plumbing & 


Heating, Inc., which operates in the southwest area with offices in 
Little Rock, Ark., and also on behalf of the Council of Mechanical 
Specialty Contracting Industries, Inc. , 
The council, of which I am president, is a nonprofit membership 
corporation composed of companies in all branches of the mechanical 
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specialty contracting industry, both those who are members of na- 
tional trade associations in their respective fields and those that 
are not. 

Its purpose is to represent the joint and common interest of all 
mechanical specialty contractors. Of course, it heartily endorses the 
Federal construction contract bill. 

First, I should like to state that I deplore the unfortunate impres- 
sion in some quarters that we charge general contractors with blame 
for the conditions in the industry. ‘This is not so. 

Insofar as it is a question of blame at all, the mechanical specialty 
contractors must share the responsibility with the general contractors. 
General contractors as a whole are ethical businessmen. Some abso- 
lutely refuse to engage in bid shopping. Many others would like to 
but feel they are forced to resort to the practice because of the methods 
of their competitors. 

The true fact is, the problem is not one of ethics or assessing blame. 
The existing business practices are simply the inevitable result of cur- 
rent Federal contracting procedures and will persist until the Federal 
(rovernment establishes proper contracting procedures. 

I do feel, however, that the Associated General Contractors of 
America, Inc., is very shortsighted in not getting behind this legisla- 
tion which would benefit general contractors and subcontractors alike. 

The only ones who should oppose this bill are the unethical or foolish 
contractors and subcontractors who believe they can prosper more by 
conniving at the expense of the Government than by open competitive 
bidding. In their own pamphlet entitled “Undivided Responsibil- 
ity—Key to Lower Construction Costs” (1950) the Associated Gen- 
eral Contractors state that bid shopping is not only unethical but un- 
economic for the owner. 

I have this pamphlet here. 

Mr. Forrester. That will be put into the record at this point. 

(The document above olered to is as follows:) 


EXTRACT FROM UNDIVIDED RESPONSIBILITY—KEY TO LOWER CONSTRUCTION COSTS, 
PUBLISHED BY THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC. 


10, ETHICS OF THE INDUSTRY 


The general contractor, acting on behalf of the owner, assumes the respon- 
sibility for the observance of industry ethics on the project, and for the fair and 
equitable treatment of all persons and organizations involved in the construction. 

Through the years there have been developed codes of ethical conduct; stand- 
ard contract forms; bidding, awarding and administrative procedures; and 
various customs and practices which have been found by experience to be fair 
and equitable to all parties, and to be conducive of the most efficient construction 
operations. 

These principles are guides to sound business practices by which the various 
groups in the industry can work together harmoniously to provide the mazimum 
value to the owner for his investment in construction, 

When the general contractor assumes undivided responsibility for construction 
of the project, he also assumes the responsibility on behalf of the owner for the 
onecerannt of these industry practices which are in the best interests of his 
client. 

* * ~ + * 7 . 


This booklet has set forth many of the advantages to owners of awarding one 
“eneral contract for construction of a project, or for those major portions of a 
Project which require interlocking operations. 

An important part of the construction procedure is the bidding and award of 
specialty contracts for various specialized portions of the work. Specialty con- 
iractors perform essential and vital portions of the project. 
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It is obvious that the bidding and award of such contracts should be done 
ethically and in accord with sound business practices. 

Sound business procedures for the bidding and award of specialty contracts, 
and for the purchase of materials, are set forth in section 3 of the code of ethical 
a of the Associated General Contractors of America, which states as 

‘ollows: 

“The operations of the contractor are made possible through the functioning 
of those agencies which furnish him with service or products, and in contract- 
ing with them he is rightfully obligated by the same principles of honor and 
fair dealing that he desires should govern the actions toward himself of archi- 


tects, engineers, and client owners. 
“Ethical conduct with respect to subcontractors and those who supply mate- 


rials requires that— 

“1. Proposals should not be invited from anyone who is known to be unquali- 
fied to perform the proposed work or to render the proper service. 

“2. The figures of one competitor shall not be made known to another before 
the award of the subcontract, nor should they be used by the contractor to secure 
a lower proposal from another bidder. 

“3. The contract should preferably be awarded to the lowest bidder if he is 
qualified to perform the contract; but if the award is made to another bidder, 
it should be at the amount of the latter’s bid. 

“4, In no case should the low bidder be led to believe that a lower bid than 


his has been received. 

“5. When the contractor has been paid by a client owner for work or mate- 
rial, he should make payment promptly and in just proportion to subcontractors 
and others.” 

(The above quotations appear on pp. 13, 14, and 15; italic has been added.) 

Mr. Brnper. This is consistent with the official recommendations of 
the American Institute of Architects. The architects, on behalf of the 
owners, recommend listing of subcontractors to reduce the total cost 
of construction. That article by the architects is available for filing. 

Mr. Geary referred earlier to the fact that Senator Kilgore had sent 
an inquiry to 27 of the country’s largest industrial concerns asking 
them which contracting system they used, the four systems being (1) 
the system now used by the Government, (2) separate direct contracts, 
( °) — bidding, and (4) subcontractor listing as prescribed by 
this bill. 

The replies are highly illuminating and, indeed, conclusive evidence 
of the cost advantages to the Government under S. 1644. 

Almost one-half of the companies queried use the system prescribed 
by this bill. More than three-fourths of them used either this system 
or alternates which I have just listed as Nos. 2, 3, above. Perhaps 
most significant of all, none of these companies use the procedures 

resently used by the Government without varying it to such an extent 

y prequalification of contractors as to make it entirely different in 
operation from the present Government procedure. 

It should be pointed out that the companies queried are those with 
large construction programs, as for example, Ford Motors has had a 
billion-dollar construction program and has just announced the com- 
mencement of a new billion-dollar construction program. 

The chemical industry has announced a $114 billion program for 
1957. Thus the purchasing problems of these companies are parallel 
with those of the Government. Mr. Geary read to the committee part 
of the reply of Henry Ford stating that his company used the system 
recommended by this bill. I hope members of this committee will read 
all of these replies, because I think the statements submitted yesterday 
by General Tulley do not accurately reflect these replies. I should like 
to read briefly from some of these: 
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The Colgate-Palmolive Co. : 


Our current normal practice in letting lump-sum contracts for major build- 
ings and facilities includes requiring prime contractors to specify in their 
bids the names of the principal subcontractors they intend to use * * *.—Hugh 
Jewett, vice president. 


From E. I. du Pont de Nemours & Co. : 


We wish to advise that we operate closely in accordance with alternate 
method No. 4, with the added provisions that we prequalify all prime contractors 
before requesting them to bid, and that we include in our general conditions 
lump sum or unit price contracts involving field labor, the following clause: 
“Contractor shall not subcontract work without prior written consent of du Pont. 
Rejection by du Pont of any proposed subcontractor shall not obligate du Pont 
for any additional cost. If required, the contractor will furnish du Pont a 
copy of any subeontract.”—G. M. Read, chief engineer. 


International Harvester Co.: 


We never let a prime contract to a prime contractor without requiring the 
approval of all mechanical specialty contractors * * * and we include the 
following in our specifications * * * “The contractor before signing contract 
shall submit list of subcontractors to owner for approval and no subcontract 
shall be awarded to contractors not acceptable to owner.” 

I continue the quote of W. E. Ray, assistant manager of purchasing 
department : 

I would say that the bill as proposed by Senator Kilgore largely covers many 
of the points to which we would subscribe. 


The General Electric Co.: 


In the award of such contracts (for new buildings) it generally is our prac- 
tice with respect to major lump sum or similar competitive bid projects to use 
the method described under item 4 of your letter.—R. L. Yowell, manager, real- 
estate and construction service department. 


Dow Chemical Co.: 


It appears that choice No. 4, in which the prime contractors are required to 
submit their subs for approval, is the one which we prefer using.—W. H. Schuette, 


assistant to the general manager. 


Sunshine Biscuits, Inc. : 


If we were to let construction contracts to a prime contractor on a lump-sum 
basis, we would require that the principal subcontractors be named in the 
prime contract and approved by us.—W. W. Paddon, vice president. 


Youngstown Sheet & Tube Co. : 


The bill which you have proposed, in our opinion, has much merit, for un- 
doubtedly many irresponsible contractors, both prime and subcontractors, have 
undertaken work for the Government and have filed.—J. L. Mauthe, president. 


The Budd Co. : 

The prime contractor is asked to specify his principal subcontractérs.—Fred- 
erick E. Laig, assistant to vice president (manufacturing). 

The comments of the Minnesota Mining & Manufacturing Co., 
which uses separate bidding rather than subcontracting, were also 
informative. And I shall submit this for the record, to eliminate the 
reading of it into the record and in the interest of saving time. 

Mr. Forrester. That will be put in the record at this point. 

(The pamphlet entitled “This Is America” is as follows :) 


75969—56 9 
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THIS IS AMERICA 


A Report oN How MANAGEMENT OF Top AMERICAN Business Buys CONSTRUCTION 
d SERVICES 


INTRODUCTION 


For the last 4 years the Committee on the Judiciary of the United States Senate 
has been concerned with contracting procedures used by the Federal Government 
executive agencies in procuring several billion dollars annually in construction 
services. Extensive hearings were held on legislation proposed to improve and 
modernize contracting methods, improve the quality of construction, and sustain 
a virile construction industry. The committee found that even the preferable 
system of buying construction services by means of a lump-sum contract let on 
competitive bids had developed some faults. Year by year the value of the 
mechanical elements such as the electrical, heating, plumbing, air conditioning, 
and ventilating in these structures has been increasing to the point where they 
add up to half or more of the cost of the modern structure. Yet the Government 
follows a method that ignores the qualification and ability of the providers of 
these mechanical specialty contracting services. Its interest is confined to the 
prime contractor who has more and more become merely a broker of the services 
of the specialty contractors with organization, equipment, experience, and ability 
to perform. This condition has spawned a variety of unfair trade practices and 
unethical conditions that is driving responsible and qualified specialty con- 
tractors from competing for Federal public works through general contractors. 

In its study of the situation, the chairman of the Committee on the Judiciary, 
the Honorable Harley M. Kilgore, on April 28, 1955, addressed an inquiry to 27 
of the Nation’s largest companies and asked them which of four alternate pro- 
cedures they follow in letting lump-sum construction contracts. One of the four 
alternate procedures was that proposed in the Federal Construction Contract 
Act (8. 1644) that the committee had under study at that time and which it sub- 
sequently has recommended for passage by the 84th Congress. 

The replies show: 

1. That none of the major private companies queried use the archaic system 
of construction contracting the Federal administrative agencies continue to use 
under existing statutes. 

2. That 77 percent of these companies use the system proposed in 8. 1644 in 
their own self-interest to save money or a parallel system designed to accomplish 
the same result for the owner. 

3. That 31 percent of the companies use either the direct separate contract 
method or a separate bidding procedure for procuring mechanical specialty work. 

Thus, the committee in recommending adoption of the mechanical specialty 
subcontractor listing provisions of 8. 1644 is merely proposing that the Federal 
Government, in pursuring congressional and Presidential policies to expend the 
taxpayer’s dollar with great care, follow the tried and proved methods of pur- 
chasing construction services followed by prudent private enterprise. 


THESE WERE THE COMPANIES THE COMMITTEE QUERIED 


Armstrong Cork Co. Minnesota Mining & Manufactur- 
Bethlehem Steel Corp. ing Co. 
Budd Co. Monsanto Chemical Co. 
Colgate-Palmolive Co. Montgomery Ward 
Consolidated Edison Company of Public Service Electric & Gas 
New York, Inc. Company of New Jersey 
Chrysler Corp. Republic Aviation Corp. 
Dow Chemical Co. Sears, Roebuck & Co. 
E. L. du Pont de Nemours & Co. Socony Mobile Oil Co., Inc. 
Ford Motor Co. Sunshine Biscuits, Inc. 
General Electric Co. United States Rubber Co. 
General Motors Corp. United States Steel Corp. 
Illinois Bell Telephone Co. Westinghouse Helectric Corp. 
International Harvester Co. Youngstown Sheet & Tube Co. 


Macy, R. H., & Co., Inc. 


Each company was asked which of these four alternate procedures they follow 
in letting lump-sum construction contracts: 
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1..One contract is let to a prime contractor without any requirement that 
mechanical speciality subcontractors or other subcontractors be named or ap- 
proved. The system now used by the Federal Government.) 

2. Separate direct contracts are let by the owner for each of the major cate- 
gories of mechanical speciality work such as electrical work, plumbing work and 
the like. 

3. Separate bids are taken by the owner for the major categories of mechanical 
speciality work with the general contractor being assigned the low subcontract 
bidder in each category. 

4. Prime contractors are required to specify in their bids the names of the 
principal subcontractors that they intend to use. (This is the system prescribed 
by the Federal Construction Contract Act, S. 1644. Systems Nos. 2 and 3 are 
alternate methods of securing for the owner the benefit of the low competitive 
price for mechanical work.) 


THE RESULT 


Replies received from 26 of these 27 companies establish clearly that the vast 
majority use either method No. 4 requiring subcontractor listing as provided in 
S. 1644, or the alternate methods (No. 2 or 3) for accomplishing the same result, 
providing for separate contracts or separate bids for each major category of 
mechanical speciality work. 

Not one single company uses method No. 1, which is the system now used by 
the Federal Government, without modification. Even with such modifications, 
only 23 percent of the companies follow this procedure. The modifications are so 
substantial as to give the owner many of the advantages of the other methods. 
Hither the company submits to the prime contractor in advance of bidding a list 
of acceptable contractors or the company reserves the right to approve the sub- 
contractors prior or subsequent to the award of the contract. 

One of the methods designed to give the owner the benefit of the low sub- 
eontract prices (methods Nos. 4, 2, and 3) are used by 77 percent of these com- 
panies. 

Method No. 4, which is the subcontractor listing procedure prescribed by S. 
1644, is used by the largest number of companies—46 percent. 

Method No. 2 or 3, alternate systems of securing for the owner the benefit of 
the low competitive price for mechanical speciality work, are used by 31 percent of 
these companies. 


METHOD | METHOD 2 OR 3 METHOD 4 


Procedures in letting lump-sum construction contracts 
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WHAT THEY SAY 


Not only did the top officials of these great industries respond to the com- 
mittee’s inquiry but they gave some important and illuminating comment on the 
subject based on their experience in seeking and obtaining the best posible value 
for their construction dollars. Here is what they have to say: 


Ford Motor Co. 


“* * * All of our lump-sum contracts are bid by general contractors who must 
specify the subcontractors they intend to use together with the amount included 
in their proposal for each of the individual trades.”—-Henry Ford II, president.* 


Colgate-Palmolive Co. 


“Our current normal practice in letting lump-sum contracts for major buildings 
and facilities includes requiring prime contractors to specify in their bids the 
names of the principal subcontractors they intend to use * * *.”—Hugh Jewett, 
vice president.* 


E. I. du Pont de Nemours & Co, 


“We wish to advise that we operate closely in accordance with alternate method 
No. 4, with the added provisions that we prequalify all prime contractors before 
requesting them to bid, and that we include in our ‘General conditions lump-sum 
or unit price contracts involving field labor,’ the following clause: ‘Contractor 
shall not subcontract work without prior written consent of Du Pont. Rejection 
by Du Pont of any proposed subcontractor shall not obligate Du Pont for any 
additional cost. If required the contractor will furnish Du Pont a copy of any 
subcontract.’ ”"—G. M. Read, chief engineer.* 


International Harvester Co. 


“We never let a prime contract to a prime contractor without requiring the 
approval of all mechanical specialty contractors * * * and we include the follow- 
ing in our specifications : 

“*The contractor before signing contract shall submit list of subcontractors to 
owner for approval and no subcontract shall be awarded to contractors not 
acceptable to owner.’ 

“I would say that the bill as proposed by Senator Kilgore largely covers many 
of the points to which we would subscribe.”—W. E. Ray, assistant manager of 
purchasing department.* 


Socony Mobil Oil Co., Inc. 


(The company generally lets contracts on the basis of a guaranteed maximum 
cost with a sharing in savings between the owner and contractor.) 

“* * * Where work is let on a lump-sum basis without the degree of participa- 
tion by the owner’s engineers indicated above, we have found it desirable to deter- 
mine in advance what subcontractors the prime contractor proposes to use, in 
order to assure ourselves of their competency.’’—G. S. Dunham, director in charge 
of manufacturing.’ 


General Electric Co. 


“In the award of such contracts (for new buildings) it generally is our practice 
with respect to major lump-sum or similar competitive bid projects to use the 
method described under item 4 of your letter.”—R. L. Yowell, manager, real-estate 
and construction service department.* 


Dow Chemical Co. 


“It appears that choice No. 4, in which the prime contractors are required to 
submit their subs for approval, is the one which we prefer using.’’—W. H. Schuette, 
assistant to the general manager.* 


Sunshine Biscuits, Inc. 


“If were to let construction contracts to a prime contractor on a lump-sum basis, 
we would require that the principal subcontractors be named in the prime con- 
tract and approved by us.”—W. W. Paddon, vice president.* 


Republic Aviation 


“Whenever we have a construction project we work with a selected group of 
general contractors, all of whom we know to be competent. We require the 


1 Alternate procedure 4, 
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selected general contractors, before any bids are invited, to obtain,our approval of 
a list of prospective subcontractors from whom bids will be asked. 

“Our invitations to bid are given to the selected group of general contractors 
with the understanding that their bids will specify a named group of subcon- 
tractors to whom portions of the work may be sublet, this list being, of course, the 
group that we had previously checked and approved in separate conferences with 
the respective general contractors.”—Mundy I. Beale.’ 


Youngstown Sheet & Tube Co. 


“* * * We insist on knowing the names of the subcontractors before contracts 
are awarded, and if in our opinion the subcontractors do not qualify, or if because 
of reciprocal relations we prefer others than those named by the general con- 
tractor, we reconcile any differences of opinion before signing or awarding the 
contract. 

“The bill which you have proposed in our opinion has much merit, for un- 
doubtedly many irresponsible contractors, both prime and subcontractors, have 
undertaken work for the Government, and have failed.”—J. L. Mauthe, president.* 


The Budd Co. 


“The prime contractor is asked to specify his principal subcontractors.”— 
Frederick E. Laig, assistant to vice president (manufacturing) .* 


Monsanto Chemical Co. 


“Because of timing and other considerations, most of our major contracts in 
the last few years have been let on a cost-plus-a-fixed-fee or on a guaranteed 
maximum basis. 

“In the past Monsanto has let contracts under schemes similar to item 2 and 4 
in your letter.”—Charles Allen Thomas, president.’ 


Minnesota Mining &€ Manufacturing Co. 


“In no case do we have the general contractor negotiate bids with the so- 
called mechanical contractors, such as plumbing, heating, ventilating, air condi- 
tioning, electrical, ete., as his knowledge of these subjects is limited and be- 
cause the mechanical elements of our plants are much more important than the 
brick and mortar. We insist on selecting our own mechanical contractor and guid- 
ing his activities throughout with our own engineering department or outside 
engineers who we have employed to represent us. 

“General contractors as a rule are, in a great many cases, building brokers who 
sublet most of their work to subcontractors which is perfectly fine in the con- 
struction of the building. However, we do not agree that they should handle 
any of the mechanical trades. After we have awarded contracts for the mechan- 
ical trades, we sometimes give the general contractor an additional fee to coor- 
dinate the timing and operations of the subcontractors so that they will begin 
their work at the proper time and avoid confusion on the job. However, he 
does not direct nor inspect their work. 

“When we have a project where sufficient time is available for the complete 
preparation of plans and specifications and when we are not in a great rush for 
the building, we then take competitive bids among general contractors and also 
competitive bids among the mechanical contractors. Again the general con- 
tractor has no connection with the mechanical contractors other than coordina- 
titon and timing on the job.”—C. P. Pesek, vice president.” 

General Motors 

“* * * at time of the award of the contract, all major subcontractors’ names 
are submitted by the general contractor and are carefully screened as to their 
ability to perform the work before the general contract is finally awarded.”— 
J.J. Cronin, vice president.’ 

Westinghouse Electric Corp. 

“* * * It is our general practice to follow the third alternate method. * * *”— 
Gwilym A. Price, president.’ 

Chrysler Corp. 

“The Chrysler Corp. awards contracts for building construction in accordance 
with item 2 shown in your letter.”—E. Lloyd, general purchasing agent.’ 


1 Alternate procedure 4. 
2 Alternate procedure 3. 
3 Alternate procedure 2. 
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Montgomery Ward 

“In letting lump-sum contracts for major buildings and facilities, Montgomery 
Ward & Co. follows the second alternative method. * * * ”"—John A. Barr, vice 
president.’ 


Bethlehem Steel Corp. 


“* * * We usually follow alternate method 2 as described in letter.”—Paul 
8. Killian, vice president.’ 


United States Steel Corp. 

“* * * it is our experience that alternate method No. 2 has been the most 
desirable method for handling our major construction projects with alternate 
method No. 3 as a second choice.”—C. F. Hood, president.® 


Sears, Roebuck & Co. 


“As a rule, we prefer the second method listed in your letter.”—F. B. Mc- 
Connell, president.’ 


Armstrong Cork Co. 

“* * * Tt is normally our practice to follow method No. 1. However, the 
award of a contract on our part is predicated on the approval by us of all sub- 
contractors, either prior to the start of the project or prior to the start of any 
phase of the work in which the subcontractor may be involved.”—C. J. Back- 
strand, president.* 


Public Service Electric & Gas Oo. 

“It is our policy not to require the prime contractor to name his subcontractors 
in his bid, but we do reserve the privilege, on both lump-sum and cost-plus work, 
to approve the list of possible subcontractors before the project is awarded to 
the successful bidder.”—D. C. Luce, president.‘ 


R. H. Macy & Co., Inc. 


“* * * Tt is our usual policy in awarding lump sum contracts to do so on 
the basis of a variation of method No. 1 as outlined in your letter. In the in- 
structions to bidders we usually list certain acceptable subcontractors and we 
reserve the right to approve of the particular subcontractors selected by the 
successful bidder on the general contract.”—J. B. Bryan, vice president.‘ 


Illinois Bell Telephone Co. 


“It is the usual practice of this company to receive construction bids on an 
invitation basis from a list of 6 to 10 qualified contractors. Our proposal forms 
frequently invite the prime contractor to specify his principal subcontractors, 
but we do not require it. Instead, we retain the privilege in our basic specifica- 
tions for the architect to approve or reject subcontractors, on the basis of their 
qualifications, following the award of the general contract. This we do to assure 
work by subcontractors of known quality and experience. Actually, a substan- 
tial number have been used in recent years. This procedure most nearly re- 
sembles the first of the four alternate methods mentioned in your letter,’’-—M. 
W. Casad, chief engineer.‘ 


Consolidated Edison Company of New York 


“On smaller undertakings in which the mechanical and electrical specialties 
are incidental to the building, * * * the company frequently finds it advan- 
tageous to award on competitive bidding an overall single contract for the 
building and its appurtenances. The prime contractor is required to submit the 
names of the subcontractors, if any, after the award of the prime contract, and 
the prime contractor is required not to employ any subcontractor to whom the 
company objects.” (In large undertakings the company acts as general con- 
tractor and lets separate contracts itself.)—H. R. Searing, president.‘ 


United States Rubber Co. 


“Our normal practice on large projects is to use a prime contractor and to 
specify in the contract that the contractor shall not sublet any part of the work 
without our prior written approval. The requirement for such approval gives 
us ample opportunity to approve subcontractors’ bids or to revise or amplify the 
list of bidders. 


* Alternate procedure 2. 
* Alternate procedure 1. 
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“In special circumstances our bid solicitations to prime contractors specify 
the subcontractors from whom bids are to be obtained on given segments of 
the work.”—S. W. MacKenzie, director of purchases.* 


CONCLUSION 


This evidence is conclusive that the Federal Government, the largest business 
in the world, does not follow the sound business practices used by prudent 
private enterprise. 

This evidence likewise is convincing that the time has arrived when the 
Federal Government should improve existing procedures and practices in con- 
nection with construction contracts. 

Enactment of 8. 1644 will establish a policy which will place Federal con- 
struction procedures in line with the practices of prudent private owners. 


| Published by the Liaison Committee of the Mechanical Specialty Contracting Industries 
from the public official records of the Senate Judiciary Committee, July 1955) 


Mr. Brnper. I should like to refute the suggestion of General Tul- 
ley that general contractors base their cost on anything other than the 
bids from mechanical subcontractors. With the exception of a dozen 
or so integrated contractors who do their own mechanical work, I do 
not believe that there is a general contractor in the country either 
capable of making or who does make a practice of making estimates 
on complex mechanical work. 

In addition to these companies queried, Senator Kilgore’s inquiry 
included certain other public bodies such as States, municipalities and 
private institutions. Among the replies, all of which are in the Senate 
hearings, the following from the Harvard University is significant: 
i shall just read a short excerpt from this letter from Harvard Uni- 
versity addressed to the Honorable Harley M. Kilgore: 


When we seek lump-sum bids for construction contracts, we follow the system 
briefly described in your paragraph No. 4 which, as you point out, is the system 
prescribed in the Federal construction contract bill which you have intro- 
duced, but we require more detail than this bill calls for. We require the names 
and the amount of the bid of the three lowest subcontractors for all major 
specialty work, not only the mechanical specialties, 


Now, I shall not read the balance, but I would like to have the 
remainder of the letter copied into the record, if it pleases the 
committee. 

Mr. Forrester. That will be done. 

(The remainder of the letter is as follows :) 


We require all this for a combination of all of the reasons listed in the second 
paragraph on page 2 of your letter, but especially to enable us to evaluate the bids 
in order to assure ourselves that responsible contractors and subcontractors, 
capable of performing the quality of work we desire and using the quality of ma- 
terials we specify, will work for us at the lowest reasonable cost, indicated by 
active competitive bidding when possible. 

There are, of course, circumstances under which we prefer other types of con- 
tract, but the foregoing answer covers the many cases when we do seek com- 
petitive bidding and a lump sum contract. We carefully select the contractors 
whom we ask to bid on each project, and normally use a much smaller list of 
contractors than a public agency would possibly feel obligated to invite. With 
these prime contractors we insist on knowing all major subcontractors that 
they would use and in addition, we reserve the right to approve each subcon- 
tractor. This gives us the opportunity to make the award on a combination of 
factors, rather than on price alone. 

Perhaps you already know of the statute in Massachusetts on this subject, but 
in case it has escaped your attention, a copy is enclosed for your consideration. 


* Alternate procedure 1. 
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It seems to work to the satisfaction of the building construction industry here. 
It goes even further than we, as a private corporation, have felt needed. 
I trust that this answer is completely responsive to your inquiry. If not, I 
shall try to amplify it to meet your further questions. 
Yours sincerely, 
EpwaArp REYNOLDS, 
Administrative Vice President. 

Mr. Brypver. During the last war, I was on a team with a con- 
tracting officer for the Air Force engaged primarily in contract 
terminations. I am still a colonel in the Air Force Reserve. I 
thought the procurement policy of the Air Force was reasonably 
efficient. I was amazed and not amused by the portrayal yesterday 
of the Department of the Army by its own representatives as an 
organization so beset by concern over nonexistent legal difficulties 
ofa system now effectively used by literally hundreds of private own- 
ers, school boards, universities, and other purchasers of construction 
who are obviously not bothered by these difficulties. It is hard for me 
to believe that the Department of the Army is sincere in presenting 
this picture of their own inability to cope with the simple adminis- 
trative procedure. 

I would like also to refer to the Department of the Army shedding 
tears about the subcontractors and material suppliers, whom they say 
are discriminated against. Authorized representatives of all groups, 
for whom the Department of the Army and the Associated General 
Contractors have bleeding hearts, have advised this committee of their 
endorsement of this legislation. I should think they could dry their 
tears. 

The other point I should like to make is that we specialty contractors 
have a direct economic interest in this bill. Certainly we believe it 
will be of benefit to the Government—that it will result in lower costs 
to the Government and better work. But that isn’t the sole reason 
why thousands of mechanical contractors are for the bill. Another 
reason is that we do not want to be foreclosed from a large multi- 
billion-dollar market. 

In good times, in peacetimes, the Federal Government accounts for 
some 10 percent of the total construction work available. In a de- 
pression period or in times of emergency Federal work constitutes a 
much greater proportion. Then a chance of getting Federal Govern- 
ment work might possibly be the difference between life or death for 
many of us. 

Ordinarily, one would think that Federal work would be highly 
competitive. One would not expect a bonanza. But you would expect 
it to be on the level; that is, that you would be given a fair break if 
you spent your money to make a careful, close “estimate. Unfortu- 
nately, this is not so for the mechanical contractor. 

Perhaps Iam naive. But I was deeply shocked when I learned the 
real facts about subcontract bidding on Federal jobs. Some of my 
education came early on the Little Rock Air Force Base. With many 
exceptions, of course, prime contractors do not intend to use the sub- 
contractor who submits the lowest bid before the award—the bid which 
they must have in order to submit their own prime bid. 

In their turn, many subcontractors submit artificially high or in- 
flated bids prior to the award, intending to suggest a cut after the 
award. Other subcontractors do not bid before the award, hoping to 
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learn the amount of the low bid and peddle a lower proposition after- 
ward. 

After the award, the real haggling starts. Every trick in the trade 
is used but, of course, the prime contractor with the job in his pocket 
is in the driver’s seat. 

I, for one, refuse to engage in such practices. Frankly, my decision 
to steer clear of Federal subcontract. jobs is not based on moral con- 
siderations. I might enjoy haggling over the price of a piece of silk 
in an oriental bazaar or haggling over the price of an antique chair in 
a secondhand store. 

But these mechanical bids cost real money to prepare. On a big 
job the cost may run several thousand dollars. A mechanical con- 
tractor who bid on 1 large AEC project advised me that his direct 
estimating expense was over $20,000 for that 1 job. 

A sound businessmen will not spend that kind of money on a crazy 
gamble. My own stockholders would not stand for it. Competitive 
bidding, of course, is the normal procedure and a calculated hazard of 
many businesses. It is the lifeblood of construction. 

But you cannot afford to bid when there is no reasonable chance 
that you will get the jobif you arelow. You might do it if preparing 
a bid were merely a matter of simple calculation and a decision as to 
how much profit you wanted. This is not true in most businesses and, 
indeed, in many aspects of construction—earth-moving or concrete 
work, for example. 

A mechanical bid on major construction, however, is based on an 
individual design devised by the mechanical engineer-architect and 
requires a takeoff item by item. The resulting high cost precludes 
putting in a bid just to be bidding. 

Gentlemen, the economics of the situation demand that the me- 
chanical subcontractor have some assurance that his bid will be fairly 
treated and that he will get the job if he submits an honest competitive 
bid and he is the low responsible bidder. S. 1644 will give us that 
assurance on Federal work. 

It will give a chance to the responsible mechanical contractor who 
operates on a businesslike basis. It will be a real charter of oppor- 
tunity for us. 

If S. 1644 is passed, we will all be in there competing for Federal 
work. As a sideline, the Government will get the advantage of a lot 
more competition and of having the mechanical price fixed before its 
own price is fixed. 

This is important, but to me it is a sideline. I am a realist. My 
primary concern is for myself and for the thousands of small-business 
men for whom I speak—that we be given an opportunity to get into 
Federal work on a basis fair to all. 

Mr. Forresrer. Is there anything else that you desire to add to the 
record ? 

Mr. Brinper. I believe I have covered it, and excerpts will be sub- 
mitted for the record, sir. 

Mr. Forrester. Mr. Miller? 

Mr. Mitzer. No questions. 

Mr. Borie. No questions. 

Mr. Forrester. Is there any other witness here who is from out of 
town at a considerable distance and could testify in just a matter of 
2 few minutes? 
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(No response. ) 
Mr. Forrester. Well, apparently not, so we will declare this meet- 
ing adjourned, subject to the call of the Chair. 
we Silene material was submitted for the record by Brig. Gen. 
ulley 


NOVEMBER 14, 1955. 
E. I. pu Pont pe Nemours & Co., INc., 
Wilmington, Del. 
(Attention: Mr. G. M, Read, Chief Engineer. ) 


GENTLEMEN: Reference is made to your letter of May 3, 1955, to Hon. Harley 
M. Kilgore, the chairman of the United States Senate Judiciary Committee, in 
reply to questions he submitted to you relative to your practices in contracting 
for construction work. The inquiry was made in connection with the proposed 
Senate bill S. 1644, commonly known as the bid-shopping bill. 

As you are no doubt aware, Senate bill 8. 1644 was passed by the Senate on 
July 27, 1955, and was referred to the Committee on the Judiciary in the House 
of Representatives for consideration. The Department of Defense has requested 
a hearing before the House Judiciary Committee for the purpose of opposing 
enactment of the bill. In that connection, this office would like to obtain a 
more complete and thorough statement of your practices in order that we may 
be completely and accurately informed as to the practices of major industrial 
organizations as compared with the policies proposed in the bill. Accordingly, I 
would very much appreciate receiving answers to the following questions at your 
earliest convenience. 

(a) In your request for bids: 

(1) Do you agree to award the contract to the lowest responsible and re- 
sponsive bidder at the fixed price stated in the bid? or, 

(2) Do you reserve the right to negotiate changes in the contractor’s 
proposal? 

(b) If your answer to (a) (2) above is “Yes,” what type of changes do you 
reserve the right to negotiate; price, subcontractors to be utilized, other? 

(c) Do you require the bidders to name in their sealed bids (not subsequent 
thereto) the mechanical specialty subcontractors the bidder proposes to employ 
for plumbing, heating, piping, air conditioning, refrigerating, ventilating, elec- 
trical work, and the like contemplated in the project? 

(d) Do you require the successful bidder to employ the mechanical specialty 
subcontractor named in his bid, without the right of substituting another, except 
for failure or refusal of the subcontractor to perform or to complete the work 
in accordance with the terms of his subbid or subeontract? 

(e) Do you furnish to the general contractors a list of subcontractors accept- 
able to you with the invitation to bid and require that the bidders select from 
this list and name its selection in their bids? 

(f) Do you furnish to the general contractors a list of subcontractors accept- 
able to you with the stipulation that all subcontractors employed on the project 
be selected from your list, but need not be named in the bid? 

(g) If, for any reason determined satisfactory to you, a prime contractor 
prefers to have any major category of mechanical specialty work performed by 
a subcontractor other than the one named in his proposal, do you permit the 
employment of such substitute subcontractor named without change in sub- 
contract price; without change in prime contractor's bid price? 

(h) If you are not agreeable to the use of a subcontractor proposed by the 
bidder, do you negotiate a contract price increase or decrease with him in order 
to obtain use of a subcontractor you prefer? 

(i) Do you engage actively in any negotiations which may be necessary he- 
tween the proposed prime contractor and a proposed substitute subcontractor? 

I would also appreciate receiving information on any additional details as to 
your company’s practice in contracting for construction which may clarify 
doubtful points not covered by the above questions. 

Sincerely yours, 


Davin H. Tutiey, 
Brigadier General, United States Army, 
Assistant Chief of Engineers for Military Construction. 
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THe Dow CHEMICAL Co., 
Midland, Mich., December 7, 1955. 
Gen. Davin H. TULLEY, 
Office of the Chief of Engineers, 
Department of the Army, Washington, D. C. 

Desk GENERAL TULLEY: In reply to your letter of November 14, coded ENGHG, 
we are happy to answer your questions on our contracting policies for any help 
that it may be to you relative to the proposed Senate bill S. 1644. 

An examination of the bill leads me to believe that there is only one minor 
difference between our contracting practices and what is spelled out in the bill. 
The bill requires the prime contractor to list certain major subcontractors only, 
as specified by the executive department. It is our practice to have the bidder 
list all of those who will serve him as subcontractors on any portion of the work. 

Now in answer to your questions, it seems best to give the answers one by one 
in order. You ask: 

“(a) In your request for bids: 

“(1) Do you agree to award the contract to the lowest responsible and respon- 
sive bidder at the fixed price stated in the bid?” 

Answer: Our request for bids is merely a request for offers from the bidders 
to do a certain specified job at a fixed price. We do not ourselves agree to do 
anything in this request. We can choose any of the bids or none of them. 
However, of course, our practice is to award the job to the lowest bidder almost 
without exception. In furtherance of this practice, bids are requested from only 
a limited number of “approved” bidders. This is done with the sincere intent to 
award the contract to whichever bidder is low, provided that a decision is made 
to go ahead with the job at the low-price bid. 

“(2) Do you reserve the right to negotiate changes in the contractor’s 
proposal?” 

Answer: Yes. 

“(b) If you answer to (a) (2) is “Yes,” what type of changes do you reserve 
the right to negotiate; price, subcontractors to utilize, other?’ 

Answer: You might well say that we reserve the right to negotiate any 
changes we feel to be desirable. A few examples of this would be to change 
subcontractors, to change specifications or to question a suspected error in the 
bid. 

“(c) Do you require the bidders to name in their sealed bids (not subsequent 
thereto) the mechanical specialty subcontractors the bidder proposes to employ 
for plumbing, heating, piping, air conditioning, refrigerating, ventilating, elec- 
trical work, and the like contemplated in the project?’ 

Answer: The bidders are required to name all subcontractors in their sealed 
bids. 

“(d) Do you require the successful bidder to employ the mechanical specialty 
subcontractor named in his bid, without the right of substituting another, except 
for failure or refusal of the subcontractor to perform or to complete the work in 
accordance with the terms of his subbid or subcontract?” 

Answer: The successful bidder may not substitute subcontractors without 
getting the agreement of the company. We would not prevent him from sub- 
stituting should he be able to demonstrate good reasons for doing so. In general 
this means that he would have to show us the bids that he had received from 
both the original and the substitute subcontractor. Were there any dollar sav- 
ing with the substitute, he would have to pass this on to us. Were they any 
dollar loss, he would probably have to absorb this. The substitute would, of 
course, have to be acceptable to us from the standpoint of our expectations of 
a satisfactory job from him. . All of this is, of course, to prevent bid shopping. 

“(e) Do you furnish to the general contractors a list of subcontractors 
acceptable to you with the invitation to bid and require that the bidders select 
from this list and name its selection in their bids?” 

Answer: No. 

“(f) Do you furnish to the general contractors a list of subcontractors 
acceptable to you with the stipulation that all subcontractors employed on the 
project be selected from your list, but need not be named in the bid?’ 

Answer: No. These answers to (e) and (f) can be qualified by saying that 
while we do maintain an exclusive list of approved prime contract bidders, we 
do not have any such list for subcontractors. We will, in general, assume that 
any subcontractor is acceptable unless previous experience has proved otherwise. 
However, we will, of course, make a preliminary investigation into his qualifica- 
tions if we do not know him and if his portion of the job is important. Should 
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any bidder happen to ask us for a list of acceptable subcontractors on a certain 
type of work, we will furnish several names to him. In general, we expect that 
our approved bidders will get to know by experience which subcontractors are 
unacceptable to us without our having to definitely state so. 

“(g) If, for any reason determined satisfactory to you, a prime contractor 
prefers to have any major category of mechanical specialty work performed 
by a subcontractor other than the one named in his proposal, do you permit the 
employment of such substitute subcontractor named without change in sub- 
contract price; without change in prime contractor’s bid price?” 

Answer: We would allow such a change as you mention, after complete exam- 
ination of all the facts, motives, etc. to assure ourselves that no monkey business 
was going on. 

“(h) If you are not agreeable to the use of a subcontractor proposed by the 
bidder, do you negotiate a contract price increase or decrease with him in order 
to obtain use of a subcontractor you prefer?’ 

Answer: Yes, we would negotiate a change in the contract price based on the 
difference in prices received by the bidder from the subcontractors. We would 
pay the bidder for any extra expense he incurred. However, the revised price 
would still have to be low or the contract would be awarded to another bidder. 

“(i) Do you engage actively in any negotiations which may be necessary be- 
tween the proposed prime contractor and a proposed substitute subcontractor?” 

Answer: We would expect the prime contractor to obtain competitive bids 
from several acceptable substitute subcontractors, prior to the award of the 
prime contract. We would take no part in any of this since he would still be 
competing against other bidders. After the prime contract had been awarded, 
we would want to assure ourselves that the prime contractor had used his best 
efforts in obtaining the lowest possible substitute contract price. 

Relations between contractors and our company are handled generally on a 
decentralized basis. Each geographical location administers its own construc- 
tion and contracting. Thus, there will be many differences in detailed practice 
between one location and another. The real keystone of our contracting policies 
in general is the approved bidder list and the proper policing of these bidders. 
Our relationships with these bidders are generally a continuous process because 
of the volume of construction work that we do. We are very seldom in the 
position where a bidder will do one job for us and then never be of concern to 
us again. Under this system, we do request bids from only a selected number 
of bidders. We do not feel that each job needs to be offered to all comers 
and that we have to take the lowest responsible bidder from all comers. We 
will be somewhat vulnerable in contracting in areas which we have no experience. 
However, in new areas, we will make as thorough as possible an investigation 
of contractors and subcontractors and attempt to proceed in accord with the 
policies outlined above. 

I believe that this explains almost everything of real significance in our 
company practice in contracting for construction. However, we will be happy 
to answer any further questions on this that you may have. Please do not 
hesitate to write. 

Yours very truly, 
MACAULEY WHITING, 
Chairman, Construction Administrative Committee. 


THE YOUNGSTOWN SuHeet & TuBE Co., 
Youngstown, Ohio, November 28, 1955. 
Reference: ENGHG. 
Mr. Davin H. TuLtey, 
Brigadier General, United States Army, 
Assistant Chief of Engineers for Military Construction. 

DeaR Mr. TuLLEy: We acknowledge receipt of your letter of November 14 
requesting certain information regarding procedure when asking for bids for 
construction work which we contemplate. 

The list of questions and answers follows: 

(a) (1) Do you agree to award the contract to the lowest responsible and 
responsive bidder at the fixed price stated in the bid ? ‘ 

Answer: We do not agree to award contract to lowest responsible bidder. 

(2) Do you reserve the right to negotiate changes in the contractor’s proposal ? 

Answer: We do reserve the right to negotiate. 
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(bo) If your answer to (a) (2) above is “Yes,” what type of changes do you 
reserve the right to negotiate; price, subcontractors to be utilized, other? 

Answer: We reserve the right to negotiate price, escalation clause, and any 
terms and conditions we deem necessary to bring the contract in line with our 
requirements. 

(ec) Do you require the bidders to name in their sealed bids (not subsequent 
thereto) the mechanical specialty subcontractors the bidder proposes to employ 
for plumbing, heating, piping, air conditioning, refrigerating, ventilating, elec- 
trical work, and the like, contemplated in the project? 

Answer. We do not require bidders to name subcontractor in his bid. 

(d@) Do you require the successful bidder to employ the mechanical specialty 
subeontractor named in his bid, without the right of substituting another, except 
for failure or refusal of the subcontractor to perform or to complete the work in 
accordance with the terms of his subbid or subcontract? 

Answer: We do permit the contractor to change subcontractor if he can show 
just cause, even though we approved his original choice. 

(e) Do you furnish to the general contractors a list of subcontractors accept- 
able to you with the invitation to bid and require that the bidders select from 
this list and name its selection in their bids? 

Answer: We do (not) (7?) furnish a list of acceptable subcontractors, but do 
orally convey in a general way the names of those with whom we are familiar 
and who would be satisfactory. 

(f) Do you furnish to the general contractors a list of subcontractors accept- 
able to you with the stipulation that all subcontractors employed on the project 
be selected from your list, but need not be named in the bid? 

Answer: We do not supply a list of approved subcontractors, but arrange for 
either approval or disapproval during negotiations if it can be accomplished with- 
out our assuming responsibility and changing price. We sometimes request 
a change. 

(g) If, for any reason determined satisfactory to you, a prime contractor pre- 
fers to have any major category of mechanical specialty work performed by a 
subcontractor other than the one named in his proposal, do you permit the 
employment of such substitute subcontractor named without change in subcon- 
tract price; without change in prime contractor’s bid price? 

Answer: We do for just cause as explained, permit a change in subcontractors 
without changing bid price. 

(h) If you are not agreeable to the use of a subcontractor proposed by the 
bidder, do you negotiate a contract price increase or decrease with him in order 
to obtain use of a subcontractor you prefer? 

Answer: Since such subcontractors are approved during negotiations before 
the contract is let, the contractor does have that right. 

(i) Do you engage actively in any negotiations which may be necessary 
between the proposed prime contractor and a proposed substitute subcontractor? 

Answer: We do not negotiate for the prime contractor in any way. 

In our letter of May 4 directed to the Honorable Harley M. Kilgore in reply to 
his letter of April 28, we pointed out that in the bill under paragraph (g), page 3, 
line 19 to line 25, we do not understand whether ‘“‘any change in cost to the prime 
contractor involved in the proposed change in contractors” is an agreement, if 
the change is allowed, that the Government will stand any increased cost, and 
likewise receive the benefit of any reductions. We pointed out under paragraph 
(g) mentioned the prime contractor may ask for a change “for any reason,” and 
under such an arrangement the chances are that the Government would be paying 
on many lump-sum bids prices far in excess of the original contract price. This, 
in a measure, changes the lump sum bid to a cost-plus bid. 

If there is any further information that you may require, please let us know. 


Yours truly, 
J. L. MAutue, President. 


INTERNATIONAL HARVESTER Co., 
Chicago, Itl., November 21, 1955. 


Brig. Gen. Dayip H. TULLEy, 
Assistant Chief of Engineers for Military Construction, 
Department of the Army, 
Office of the Chief of Engineers, Washington, D.C. 
DEAR GENERAL TULLEY: The writer regrets that acknowledgement and reply to 
your letter of November 14 has been delayed due to absence from the city. 
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In order to best answer the questions you submitted regarding our practices in 
contracting for construction work, we are attaching a letter from Mr. W. E. Ray, 
assistant manager of our purchasing department. As stated in my previous 
letter to Hon. Harley M. Kilgore, Mr. Ray is directly responsible for all contract 
awards of the nature you refer to. He has carried this obligation for a period of 
many years and is fully qualified to state our methods, policies, and practices. 

You also may be interested in the information that our company has its own 
industrial engineering, design, and construction department. Plans and specifi- 
cations for construction work are provided by this department. Building speci- 
fications specifically state the kind and quality of materials and construction that 
must be used. We further provide a resident inspector to determine that the 
plans and specifications are followed exactly. 

We hope Mr. Ray’s letter attached answers all of your questions. If there is 
any further information we can provide, please advise us. 

Sincerely yours, 
R, C. ARCHER. 


SENATE Bint 8. 1644, “Bip SHopPING BILL” 


In connection with Gen. David H. Tulley’s letter of November 14, we shall try 
to answer his questions categorically. 
pt (a) (1) When taking bids, we never agree to award the contract to the lowest 

dder. 

(2) We reserve the right to negotiate with all bidding contractors and our re- 
quests for bids read, in part, as follows: 

“All proposals will be received, opened and considered privately and we re- 
serve the right to reject any or all bids as well as the privilege, if we deem it 
necessary, to enter into negotiations with any contractors submitting proposals.” 

(b) We reserve the right, in view of the above, to discuss with any of the 
contractors all phases of their bids such as price, financial ability, time element, 
subcontractors, ete. Therefore, we do not necessarily always accept the lowest 
bidder. 

(c) We do require the bidders to name their mechanical specialty subcon- 
tractors such as plumbing, heating, piping, air conditioning, refrigerating, ven- 
tilating, electrical work, etc. 

(d@) We do require the successful bidder to employ the mechanical specialty 
subcontractor mutually agreed upon without the right of substitution unless he 
receives approval to make a change either at the time we award the contract 
or at some later date, due to failure of performance on the part of the subcon- 
tractors involved. 

(e) Normally we do not furnish a list of subcontractors acceptable to us with 
our invitation to bid, but many times we verbally indicate the various subcon- 
tractors whom we might prefer, generally submitting more than one name on the 
various trades. 

(f) As stated under (e), we do not furnish the general contractor with a list 
of subcontractors acceptable to us, stipulating that they must be employed, but 
we do at times verbally indicate some preference. 

(g) If for any reason the contractor would like to use some mechanical spec- 
ialty subcontractor other than one suggested by us, we would probably consent 
to the employment of such a subcontractor if, after discussion and mutual agree- 
ment, he is found to be satisfactory to both the contractor and our selves. 

(h) If we would not be agreeable to the use of a subcontractor proposed by 
the bidder and obtaining a subcontractor of our preference resulted in some 
price increase or decrease, an adjustment would be made, if necessary, at the 
time the contract was awarded. 

(i) We do not actively engage in any negotiations as regards prices, but we 
do get together with the general and the “subs” if we can be helpful in expedit- 
ing the job. 

The foregoing, together with the writer’s letter of May 3, 1955 which was for- 
warded to Senator H. M. Kilgore, we believe pretty well sums up our method of 
doing business. We should like to point out that it would be difficult for pri- 
vate enterprise to operate on the basis of accepting the low bidder without re- 
course to negotiations because in a business such as ours we have found that, 
in spite of our efforts to control the bidding list, many times contractors obtain 
plans without our knowledge and will submit bids although they may be totally 
unqualified for many reasons, to do the work required, 


W. B, Ray, Assistant Manager. 
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GENERAL Execraio Co., 
Schenectady, N. Y., November 23, 1955. 
Reference: ENGEG. 


Brig. Gen. Davip H. Tuttey, 
Assistant Chief of Engineers for Military Construction, 
Department of the Army, Office of the Chief of Engineers, 
Washington, D. C. 

DeaR GENERAL TULLEY: This acknowledges your letter of November 14, re- 
questing supplemental information regarding our practices relative to contracting 
for construction work. 

My letter of May 10 to Senator Kilgore, to which you have referred, was 
written in answer to certain specific questions, and was intended to describe 
certain general practices which we customarily follow.. On private work such 
as ours we.try to retain a great deal of flexibility and utilize discretion in all 
of our contracting matters based upon the specific conditions with which we are 
faced. Accordingly, we have established few hard and fast rules which are 
completely applicable in all such matters. 

In answer to your questions, let me first say that the most of our work in recent 
years has been awarded on the basis of a guaranteed maximum contract which 
provides for a division of savings between the contractor and the owner. Since 
this type of contract is subject to audit, we accordingly are fully informed re- 
sarding the subcontracts entered into. After the award of the prime contract, 
all subcontract changes are subject to our approval. It is my feeling that our 
procedure in using the guaranteed maximum contract does much to minimize 
the alleged evils that Senator Kilgore’s bill proposes to correct. 

In requesting bids we enter into no agreement nor do we specify the basis 
of award of the contract. Although we reserve the right to reject any and all 
bids, our policy is to award to the lowest qualified bidder. Sealed bids are 
received and price negotiations are not permitted after the bids are received. 
Neither do we permit unsuccessful bidders to revise their bids after the bids are 
opened. We follow the practice of prequalifying all bidders before any contractor 
is invited to bid and this, of course, permits conformance to a practice of award- 
ing to the low bidder. Ordinarily, the only changes in the successful bidder’s 
proposal made prior to the execution of a contract result from changes in plans 
or specications made after bids are requested but prior to the award. 

It is generally our practice to require bidders to name in. their sealed bids the 
principal specialty subcontractors whom they propose to use. This generally 
involves the principal mechanical and electrical subcontractors, covering plumb- 
ing, heating, ventilating, air conditioning, and electrical work. 

Usually we supply the bidders with a list of such subcontractors whom we 
consider from past experience or investigation to be qualified for the work. 
However, the general contractors for the purpose of obtaining quotations are not 
limited to this list and are specifically permitted to obtain prices from others. 
In general, however, they are required to list the names of the proposed sub- 
contractors upon whose quotation they are making their bid, regardless of 
whether or not such subcontractor has been prequalified. In either event, we 
reserve the right of final approval of the subcontractors to be used. In this 
manner, we are always in a position to insure that qualified subcontractors are 
used on our work. By using prequalified subcontractors or reserving the right 
to approve others, we are in most instances able to dispense with performance 
bonds and the like, which naturally results in construction savings. 

As a matter of general practice, we have found that the general contractor 
customarily will submit a quotation based on the use of a prequalified subcon- 
tractor, with an alternate quotation in such cases where a substitute subcontrac- 
tor has submitted a lower proposal. In the event we find that the substitute 
subeontractor is not in our opinion qualified, the contract is awarded at the base 
price which contemplates the use of the prequalified subcontractor. 

We do not make a practice of engaging in any negotiations between the 
general contractor and a proposed subcontractor and, in fact, are generally 
opposed to such a practice. As a matter of fact, any such negotiations between 
them will have occurred prior to the submission of the general contractor’s bid 
and if we approve the subcontractor, whether he is on the list or one suggested 
by the general contractor, the contract is presumably made on the basis of the 
bids received. 

I trust the foregoing will supply you with the information requested. 


Very truly yours, 
R. L. Yowrru, Manager. 
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COLGATE-PALMOLIVE CO., 
Jersey City 2, N. J., December 5, 1955. 
Your reference : ENGEG. 


Brig. Gen. Davin H. TULLEy, 
Assistant Chief of Engineers for Military Construction, 
Department of the Army, 
Office of the Chief of Engineers, Washington, D. C. 


Dear Srr: This is in reply to your letter of November 14. The following are 
the answers to the questions contained in your letter: 

(a) (1) We do not agree to award the contract to the lowest responsible and 
responsive bidder at the fixed price stated in the bid. However, bids are only 
requested from a selected list of contractors. In most instances, the low bidder 
has been awarded the contract. 

(2) We do reserve the right to negotiate changes in the contractor’s proposal 
due primarily to changes in the physical plans of the work. In cases where 
the base bids of subcontractors are very close, the changes are evaluated with 
each of the contractors to make sure that the lowest initial bid is still low after 
the changes have been taken into consideration. 

(b) Changes in the plans and specifications and price changes in connection 
therewith. 

(c) We reserve the right to approve all subcontractors and request the bidders 
to name in their bids mechanical specialty subcontractors which they propose to 
employ for certain portions of the work. 

(@) In line with the answer to (¢c) the contractor cannot change to a different 
subcontractor without our approval. 

(e) No, but if requested we will furnish the bidders the names of subcon 
tractors who have done work for us and rendered complete satisfaction. 

(f) No. 

(9) Yes, if the substitute subcontractor meets with our approval. 

(h) No. However, on very rare occasions we have offered the contractor a 
price increase to induce him to employ a subcontractor who has had greater 
experience with a particularly difficult type of work. 

(i) No. 

If I can be of any further help to you, please let me know. 

Very truly yours 
Hvueu Jewett, Vice President. 





E. I. pu Pont pe Nemours & Co., INC., 
Wilmington 98, Del., December 22, 1955. 
Brig. Gen. Davin H. Tut.ey, 
Assistant Chief of Engineers for Military Construction, 
Office of the Chief of Engineers, 
Department of the Army, Washington, D. C. 

DeEAR GENERAL TULLEY: Your letter of November 14, 1955, requesting data on 
certain questions concerning our practices in connection with construction con- 
tracts has been reviewed and answers prepared. The following answers are in 
the order that the questions are contained in your letter. 

(@) (1) No, we reserve the right to reject any or all bids at our discretion 

(2) Yes. 

(b) Changes in scope, character, or conditions and price changes attributable 
thereto. 

(ce) Yes. 

(d) Yes, except for sufficient reason, with management approval. 

(e) No. 

(f) No. 

(7) (1) Yes, subject to our approval of substitute subcontractor. 

(2) We would normally not permit an increase in prime contractor’s bid and 
if investigation disclosed that the bid of the substitute subcontractor was less 
than that of the one originally named, a reduction in prime contractor’s bid 
would be solicited. 

(h) Yes. 

(i) No. 

It should be noted that the volume of work performed for the du Pont engi- 
neering department under prime (general contract is relatively small. Wssen- 
tially all major projects are constructed with our own forces, the mechanical 
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specialty work being performed under direct contract with du Pont. In those 
instances where a prime (general) contract is let, the major mechanical spe- 
cialty items are usually let as collateral prime contracts. 
We hope the above satisfactorily clarifies your questions. 
Very truly yours, 


G. M. Reap, Chief Engineer. 


ABSTRACT OF ANSWERS TO GENERAL TULLEY’s LerreR DATED NOMEMBER 14, 1955, 
ADDRESSED TO SEVEN INDUSTRIAL CONCERNS Re SENATE BILL, 8S. 1644 


(a) (1) Question: In your request for bids, do you agree to award the contract 
to the lowest responsible and responsive bidder at the fixed price stated in 
the bid? 

Colgate-Palmolive: No. “We do not agree to award the contract to the lowest 
responsible and responsive bidder * * * in most instances the low bidder has 
been awarded the contract.” 

Dow Chemical: No. “We do not ourselves agree to do anything in this request 
for bids.” 

General Electric: No. “We enter into no agreement nor do we specify the basis 
of award of contract. Although we reserve the right to reject any and all bids, 
cur policy is to award to the lowest qualified bidder.” 

International Harvester: No. “We never agree to award the contract to the 
lowest bidder.” 

Youngstown Sheet & Tube Co.: No. “We do not agree to award the contract to 
the lowest responsible bidder.” 

Du Pont: “No, we reserve the right to reject any and all bids at our discretion.” 

Budd: No reply received. 

(a) (2) Question: In your request for bids, do you reserve the right to negotiate 
changes in the contractor’s proposal? 

Colgate-Palmolive: Yes. “We do reserve the right to negotiate changes in tne 
physical plans of the work—the changes are evaluated with each of the con- 
tractors to make sure that the lowest bid is still low after the changes have been 
taken into consideration.” 

Dow Chemical: “Yes.” : 

yeneral Electric: Yes. “Price negotiations are not permitted after bids are 
received. Ordinarily, the only changes in the successful bidder’s proposal result 
from changes in plans and specifications made after bids are requested but prior 
to award.” 

International Harvester: Yes. “All proposals will be received, opened and 
considered privately and we reserve the right to reject any and all bids as well 
as the privilege * * * to enter into negotiations with any contractors submitting 
proposals.” 

Youngstown Sheet & Tube Co.: Yes. “We do reserve the right to negotiate.” 

Du Pont: “Yes.” 

Budd: No reply received. 

(b) Question: If your answer to (@) (2) above is “Yes,” what type of changes 
do you reserve the right to negotiate; price, subcontractors to be utilized, 
others? 

Colgate-Palmolive: Yes. “Changes in the plans and specifications and price 
changes in connection therewith.” 

Dow Chemical: Yes. “We reserve the right to negotiate any changes we feel 
to be desirable.” 

General Electric: Yes or no. “Most of our work has been awarded on the basis 
of a guaranteed maximum contract price which provides for a division of sav- 
ings between the contractor and the owner. We try to retain a great deal of 
flexibility * * * accordingly we have established few hard and fast rules.” 

International Harvester: Yes. “We reserve the right * * * to discuss with 
any of the contractors all phases of their bids, such as price, financial ability, 
time element, subcontractors, etc. Therefore, we do not necessarily always ac- 
cept the lowest bidder.” 

Youngstown Sheet & Tube: Yes. “We reserve the right to negotiate price, 
escalation clause and conditions we deem necessary to bring the contract in line 
with our requirements.” 

Du Pont: Yes. “Changes in scope, character, or conditions and price changes 
attributable thereto.” 

Budd: No reply received. 
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(¢) Question: Do you require the bidders to name in their sealed bids (not sub- 
sequent thereto) the mechanical specialty subcontractors the bidder proposes 
to employ for plumbing, heating, piping, air conditioning, refrigerating, venti- 
lating, electrical work and the like contemplated in the project? 
Colgate-Palmolive: Yes. ‘We reserve the right to approve all subcontractors 

and request bidders to name in their bids mechanical specialty contractors which 

they propose to employ.” 

Dow Chemical: Yes. “Bidders are required to name all subcontractors in 
their sealed bids.” 

General Electric: Yes. “It is generally our practice to require bidders to name 
in their sealed bids the principal specialty subcontractor whom they propose to 
use,” 

International Harvester: Yes. “We do require bidders to name their mechan- 
ical specialty subcontractors * * *.” 

Youngstown Sheet & Tube: No. “We do not require bidder to name subcon- 
tractor in his bid.” 

Du Pont. “Yes.” 

Budd: No reply received. 

(d) Question: Do you require the successful bidder to employ the mechanical 
specialty subcontractor named in his bid, without the right of substituting 
another, except for failure or refusal of the subcontractor to perform or to 
complete the work in accordance with the terms of his subbid or subcontract? 
Colgate-Palmolive: Yes. “The contractor cannot change to a different sub- 

contractor without our consent.” 

Dow Chemical: Yes. ‘The successful bidder may not substitute subcontractors 
without approval of the company. This means that he would have to show us the 
bids—from both the original and the substitute—any saving he would pass on to 
us—any dollar loss he would probably have to absorb.” 

reneral Electric: No: “We reserve the right of final approval of the subcon- 
tractors to be used.” 

International Harvester: Yes. “We do require the successful bidder to employ 
the mechanical specialty contractor mutually agreed upon without the right of 
substitutions unless he receives approval to make a change either at the time 
we award the contract, or at some later date due to failure of performance on 
the part of subcontractors.” 

Youngstown Sheet & Tube: Yes. “We do permit the contractor to change 
subcontractor if he can show just cause, even though we approved the original 
choice.” 

Du Pont: Yes. “Yes, except for sufficient reason, with management approval.” 

Budd: No reply received. 

(e) Question: Do you furnish to the general contractors a list of subcontractors 
acceptable to you with the invitation to bid and require that the bidders select 
from this list and name its selection in their bids? 

Colgate-Palmolive : “No, but if requested we will furnish the bidders the names 
of subcontractors who * * * have rendered complete satisfaction.” 

Dow Chemical : “No.” 

General Electric: Yes. “We usually supply the bidders with a list of such 
subcontractors whom we consider * * * to be qualified. The general contractor 
is not limited to this list and is specifically permitted to obtain prices from others. 
In either event, we reserve the right of final approval of subcontractors to be used. 

International Harvester: No. “Normally we do not furnish a list of sub- 
contractors acceptable to us * * * but many times we verbally indicate the 
various subcontractors whom we might prefer.” 

Youngstown Sheet & Tube: No. “We do (not) furnish a list of acceptable 
subcontractors but do orally convey in a general way the names of those with 
whom we are familiar and who would be satisfactory.” 

Du Pont : “No.” 

Budd: No reply received. 

(7) Question: Do you furnish to the general contractors a list of subcontractors 
acceptable to you with the stipulation that all subcontractors employed on the 
project be selected from your list, but need not be named in the bid? 
Congate-Palmolive: “No.” 

Dow Chemical: “No. * * * should any bidder happen to ask us for a list of 
acceptable subcontractors * * * we will furnish several names * * * we expect 
our approved bidders will get to know which subcontractors are acceptable to us 
without our having to definitely state so.” 

General Electric: No. “See answer to (e).” 
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International Harvester: No. ‘We do not furnish the general contractor with 
a list of subcontractors acceptable to us, stipulating that they must be employed, 
but we do at times verbally indicate some preference.” 

Youngstown Sheet & Tube: No. “We do not supply a list of approved sub- 
contractors, but arranged for either approval or disapproval during negotiations 
if it can be accomplished without our assuming responsibility and changing price. 
We sometimes request a change.” 

Du Pont: “No.” 

Budd: No reply received. 

(g) Question: If, for any reason determined satisfactory to you, a prime con- 
tractor prefers to have any major category of mechanical speciality work per- 
formed by a subcontractor other than the one named in his proposal, do you 
permit the employment of such substitute subcontractor named without change 
in subcontract price? Without change in price contractor’s bid price? 
Colgate-Palmolive: “Yes, if the substitute subcontractor meets wtih our ap- 

proval,” 

Dow Chemical: Yes. “We would allow such a change * * * after complete 
examination of all the facts, motives, etc., to assure ourselves that no monkey 
business was going on.” 

General Electric: No. “The general contractor customarily will submit a 
quotation based on the use of a prequalified subcontractor, with an alternate 
quotation * * * where a substitute subcontractor has submitted a lower pro- 
posal. In the event we find the substitute subcontractor is not qualified the con- 
tract is awarded at the base price which contemplates the use of the prequalified 
subcontractor. 

International Harvester: Yes. “If for any reason the contractor would like to 
use some mechanical-speciality subcontractor other than one suggested by us, 
we would probably consent * * * to such a subcontractor if * * * he is found 
satisfactory to both the contractor and ourselves.” 

Youngstown Sheet & Tube: Yes. “We do for just cause, as explained, permit 
a change in subcontractors without changing bid price.” 

Du Pont: (1) “Yes, subject to our approval of substitute subcontractor.” 
(2) “We would normally not permit an increase in prime contractor’s bid and 
if * * * the bid of the substitute subcontractor was less than that of the one 
originally named, a reduction in prime contractor’s bid would be solicited.” 

Budd: No reply received. 

(h) Question: If you are not agreeable to the use of a subcontractor proposed 
by the bidder, do you negotiate a contract price increase or decrease with him 
in order to obtain use of a subcontractor you prefer? 

Colgate Palmolive: “No. On very rare occasions we have offered the con- 
tractor a price increase to induce him to employ a subcontractor who has had 
greater experience with a particularly difficult type of work.” 

Dow Chemical: “Yes. We would negotiate a change in the contract price 
based on the difference in prices received from the subcontractors. We would 
pay the bidder for any extra expense he incurred. However, the revised price 
would still have to be low or the contract would be awarded to another bidder.” 

General Electric: No. “See answer to (g) above.” 

International Harvester: Yes. “If we would not be agreeable to the use of 
a subcontractor proposed by the bidder, and obtaining a subcontractor of our 
preference resulted in some price increase or decrease, an adjustment would be 
made at the time contract was awarded.” 

Youngstown Sheet & Tube: Yes. “Since such subcontractors are approved 
rahe negotiations before the contract is let, the contractor does have that 

Du Pont: “Yes.” 

Budd: No reply received. 

(i) Question: Do you engage actively in any negotiations which may be neces- 
sary between the proposed prime contractor and a proposed substitute sub- 
contractor? 

Colgate-Palmolive : “No.” 

Dow Chemical: No. “We would expect the prime contractor to obtain com- 
petitive bids from several acceptable substitute subcontractors prior to award 
of prime contract. We would take no part * * * since he would still be com- 
peting against other bidders * * * we would want to assure ourselves that the 
prime contractor had used his best efforts in obtaining the lowest possible 
substitute contract price.” 

General Electric: No. “We do not make a practice of engaging in any negotia- 
tions between the general contractor and a proposed subcontractor and, in fact, 
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are opposed to such a practice * * *. The contract is presumably made on 
the basis of the bids received.” 

International Harvester: No. “We do not actively engage in any negotiations 
as regards prices, but we do get together with the general and the subs if we 
can be helpful in expediting a job.” 

Youngstown Sheet & Tube: No. “We do not negotiate for the prime contractor 
in any way.” 

Du Pont: “No.” Note: Essentially all major projects are constructed with 
our own forces, the mechanical specialty work being performed under direct 
contract with Du Pont. In those instances where a prime (general) contract 
is let, the major mechanical specialty items are usually let as collateral prime 
contracts.” 

Budd: No reply received. 





Mr. Lane. Congressman Hosmer has asked that the following tele- 
gram be included in the record of the hearings. 


SoutH San FRANCISCO, CALir., February 7, 1956. 
Hon. Crate HosMER, 
House Office Building, 
Washington, D. C.: 

We understand that Senate bill, S. 1644, together with House bills, H. R. 7637, 
Il. R. 7638, H. R. 7668, H. R. 7676, H. R. 7686, and H. R. 7693, all providing for 
listing of mechanical specialty subcontractors in prime contractors’ bids to 
executive agencies, have been introduced in House and referred to Judiciary 
Committee. If favorably considered by Judiciary Committee, will then pass to 
Rules Committee for a ruling. 

These bills, as introduced, would apply to all bids on major Federal contracts 
for construction of buildings, highways, bridges, tunnels, and similar structures 
within the continental United States, including Alaska. 

They would definitely tend to increase the cost of such work to the Govern- 
ment because of the subcontractors’ common practice of submitting bids which 
are often qualified or incomplete as little as 1 to 2 hours before the time that the 
prime contractor’s bid must be submitted to the agency involved. This practice 
denies the prime contractor sufficient time for investigation, analysis, and selec- 
tion of the lowest responsible subbidders. 

When as many as 15 or 20 classes of work are to be subcontracted and several 
alternates are involved, as is often the case, the prime contractor may have to 
analyze up to 150 or 200 proposals and bids of prospective subcontractors in 
order to determine the lowest bid for each type of work. 

Furthermore, subbids are often received from companies not known to the 
general contractor and investigation of their technical and financial responsi- 
bility is required in addition to analysis of the bid itself. 

If the proposed legislation is enacted, these factors will often result in rejec- 
tion of low subbids merely because of lack of time to investigate the bidder, which 
could otherwise be done after the prime bids are opened. This will tend to 
reduce competition and favor the large and better known subcontractors over the 
smaller and less well-known ones. 

We understand that every major Government department awarding construc- 
tion contracts has expressed opposition to these bills. 

Moreover, we do not believe that the present practices of unethical general 
and subcontractors will be stopped by this legislation. Such contractors will 
soon find a way around it and would probably simply transfer their bid shopping 
from the first to the second or lower levels of subcontracting. Such a develop- 
ment would impose an impossible burden on ethical general and subcontractors 
who try to comply with the spirit and intent of the law. 

The proposed legislation would constitute another unwarranted exercise of 
governmental interference with legitimate private business in an ineffective and 
costly effort to control an unethical minority. 

We firmly believe the best interests of the Government and the welfare 
of the construction industry demand the strongest possible opposition to this 
legislation, and we earnestly solicit your best efforts to defeat it. 

Guy F. ATKINSON Co., 
D. E. Roor, 
Vice President. 


(Whereupon, at 11:55 a. m., the subcommittee adjourned, to recon- 
vene at the call of the chairman.) 
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WEDNESDAY, MARCH 7, 1956 


Hovuss or REPRESENTATIVES, 
JUDICIARY SUBCOMMITTEE No. 2, 
Washington, D. C.° 


The subcommittee met, pursuant to notice, at 10 a. m., In room 
327, Old House Office Building, the Honorable E. L. Forrester, pre- 
siding. 

Present: The Honorable Messrs. Forrester, Boyle, Miller, and 
Burdick. 

Also present: Mr. Brickfield. 

Mr. Forrester. The subcommittee will come to order. 

The subcommittee will continue this morning the hearing on S. 
1644 and related bills respecting construction contracts. Mr. Reporter, 
I understand that Congressman Miller of New York is on his way 
here. If Mr. Miller or another member reports then we will have a 
qualified and constituted quorum. Bearing on that idea we will pro- 
ceed now to get a little of the underbrush out of the way and we will 
commence consideration of S. 1644. 

Now, I have been advised by our regular chairman that he had 
made an agreement that the first witness would be Mr. Gordon Free- 
man, president of the International Electrical Union, of Chicago; and 
the next witness would be Mr. Peter T. Schoemann, general president 
of the United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of Washington, D. C. I think, 
maybe, we might call the first witness to the stand and we might 
proceed on the idea that Congressman Miller will be here in a minute 
or two. So, we will ask Mr. Freeman to take the witness stand. 

Now, Mr. Freeman, do you have a statement you wish to read or do 
you wish to talk to us? 

Mr. Freeman. I would prefer, Mr. Chairman, to just briefly outline 
our position and then leave a statement for the record. 

Mr. Forrester. That is completely all right so, as I understand it, 
you want to make your statement a part of the record at this point. 

Now, then, the statement will be part of the record. 

(Statement of Mr. Gordon Freeman follows :) 


STATEMENT OF GORDON M. FREEMAN, INTERNATIONAL PRESIDENT OF THE INTERNA- 
TIONAL BROTHERHOOD OF ELECTRICAL WorKERS (AFL-CIO) IN Support oF THE 
FEDERAL CONSTRUCTION CONTRACT BILL (S. 1644 AND COMPANION BILLs) 


This statement is submitted by Gordon M. Freeman, the international presi- 
dent of the International Brotherhood of Electrical Workers which is an affiliate 
of the building and construction trades department of the American Federation 
of Labor and Congress of Industrial Organizations. ‘The office of the inter- 
national union is located at 1200 15th Street NW., Washington 5, D. C. 
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Electrical workers who are members of the IBEW are employed by electrical 
contractors and they perform approximately 85 percent of the volume of new 
electrical construction work in the United States. More than 125,000 members of 
the IBEW find employment with approximately 11,000 independent electrical 
contractors. The IBEW also represents more than 500,000 employees in other 
branches of the electrical industry such as electric light and power, electrical 
manufacturing, radio and television, telephones, and railroads. 

As we understand the bill it has two main objectives: (1) To improve and 
modernize bidding procedures on Federal construction contracts, such as elec- 
trical work, which is normally subcontracted to mechanical specialty contractors 
shall be performed in the same manner when undertaken; and (2) that the un- 
fair trade practice of bid shopping be curbed on lump-sum construction contracts 
for the Government. These objectives are accomplished by requiring the prime 
contractor to specify in his prime bid the mechanical contractors, if any, with 
whom he has contracted. The IBEW is heartily in support of the bill and its 
objectives because the enactment of the bill will serve not only the public interest, 
but also will help to promote and advance the conditions of labor in the specialty 
trades. 

The IBEW strongly supports the adoption of any procedure which will tend to 
eliminate bid shopping. We are sure that you will have substantial evidence in 
the record of this hearing of the unfortunate effects of this practice on business 
and the public. The union representing the employees in this industry is deeply 
eoncerned over the growth of the bid-shopping practice in Government work, 
because we know that where an unscrupulous general contractor engages in this 
practice the final effects of it are felt adversely by labor. When an electrical 
contractor is placed in the position of having to make a gambling bid after having 
been subjected to this practice, the electrical contractor may try to work his way 
out of a loss on the job by looking for shortcuts. He can only come through by 
either increasing production per man-hour, which calls for the establishment of 
workloads in excess of reasonable production standards, or by trying to effect a 
reduction in the standards applicable to legitimate contractors with respect to 
wages, hours, and working conditions. In either event the hard and laborious 
effort of the IBEW to improve the conditions of the electricians in the building 
trades is placed under severe pressure. We are of the opinion that the enactment 
of this bill will, therefore, go a long way toward maintaining the fair standards 
of productivity, wages, hours, and working conditions which have been achieved 
in the electrical trade. 

There is another and perhaps more important aspect of bid shopping. It under- 
mines the independence and financial integrity of the subcontractor. Instead of 
an independent businessman submitting a bid in open competition we are apt to 
have a marginal operator financed by and dependent on the general contractor. 
This path leads to the integration of the construction industry, not because of 
economies in integration but as a result of the destructive effect of an unfair 
trade practice. 

The IBEW has been in existence for more than 60 years. During that time we 
have observed the trend of having the electrical work on construction jobs per- 
formed by employers known as electrical contractors who specialize in the per- 
formance of electrical work. It has been our experience, drawn from our work 
on the building jobs, that this is a more efficient and economical method of pro- 
duction than having this specialized and technical work performed by contractors 
who endeavor to assume responsibility for each of the various trades whose 
cooperative effort is required in the actual completion of a building. As skilled 
craftsmen we are interested in the quality of the work which we perform as well 
as our compensation. Our own continued success depends in the long run on the 
productive results of the work we do. We know that the final result of our 
effort depends upon high-quality supervision and competent electrical engineer- 
ing staffs. 

It is apparent that there would be a better quality of supervision and engineer- 
ing work when the electrical part of the construction is performed by an elec- 
trical contractor who has devoted his financial resources and his efforts to the 
development of a position in the industry based upon specialization rather than 
a general interest in the construction field. Our experience confirms what 
commonsense would expect. 

There is another general consideration in this connection which should be 
emphasized in the public interest. All parts of the public are agreed, I believe, 
with respect to the desirability of protecting small business enterprises against 
the encroachments of giant corporations. There are general declarations of 








=> > bate tte 


at bh _f§ Ba 2 





FEDERAL CONSTRUCTION CONTRACT ACT 145 


interest in this connection by the Congress and there is a general realization that 
emergency conditions arising out of the allocation of large proportions of our 
productive facilities and materials to defense work have a tendency to favor the 
larger enterprises. If we are to retain our system of private enterprise, small- 
business units must not be lost sight of when defense contracts are let by the 
Government. 

The accomplishment of the generally agreed objective of maintaining the 
position of small business must be gained by specific legislation rather than 
by general statements of policy which are not based on an effective operating 
procedure. In this respect we think that the bill which is before this committee 
is a practical step in protecting the position of small business since the specialty 
trades, including electrical work, are one of the biggest fields where the small- 
business man still retains an important place. 

In our industry, for example, approximately 80 percent of the total number 
of electrical contractors engage 10 or less employees. The electrical contracting 
industry continues to operate in the old tradition where a man can enter the 
industry as an apprentice and work his way up to the point where, by the 
demonstration of ability, he can become an employer in his own right. We 
think this is a good thing and should be encouraged. 

The trend of employer organization in the electrical contracting industry, 
which has been mentioned above, has resulted in a more favorable situation for 
electricians than would otherwise be the case. Almost all the labor agreements 
which the IBEW has entered into are with electrical contractors. There are a 
few exceptions where the IBEW has made direct labor agreements with large 
interstate general contractors who maintain separate electrical departments. 

As you know, the building and construction industry differs from other in- 
dustries such as manufacturing because there is no fixed place of employment. 
A man who becomes an employee in a manufacturing plant has a definite place 
of employment which will continue as long as the productive facility maintains 
its operation. In the building trades an employee goes to work on a job which 
will continue for a shorter or longer period depending upon the size of the par- 
ticular job. His work on that job is necessarily of temporary duration because 
his employment ceases when the building is completed. Under these circum- 
stances, a system of employer organization in which the individual electrician 
must look for employment to the particular general contractor who happens to 
have a large job would mean a great deal of interruption in the continuity of 
that electrician’s employment. 

We have found that a much greater stability of employment has resulted from 
the fact that our members generally work for electrical contractors who under- 
take the performance of the great bulk of the electrical work in the community. 
In this way an electrician can be utilized on a number of electrical jobs being 
performed by a particular electrical contractor and he may even establish, 
depending upon his merit, a relationship with the particular contractor which 
results in assured annual employment as a keyman. : 

Our agreements in the electrical contracting industry are usually made with 
associations of electrical contractors in a particular area and cover all the 
union employers in that area on the basis of identical wages, hours, and working 
conditions. We have also established in this specialized industry a Council on 
Industrial Relations to handle disputes which might otherwise lead to strikes. 
This council has been in existence for more than 30 years and has established 
one of the best records in the building and construction industry for the settle- 
ment of labor-management disputes without strikes and without governmental 
intervention. This record of peace in the electrical contracting industry, we 
suggest, is a point which should be taken into account in the matter of Govern- 
ment construction work where the national need is for uninterrupted production. 

For the considerations which have been outlined the IBEW is strongly of 
the view that the enactment of those provisions of the bill which would main- 
tain the existing pattern of subcontracting electrical work in the field of Govern- 
ment construction is vitally necessary to the maintenance of stability of employ- 
ment among the highly skilled electricians who constitute our membership in 
the building trades. 


Mr. Freeman. Mr. Chairman, our organization is vitally interested 
in this bill. While we have approximately 600,000 members, of that 
number about 125,000 are employed in electrical-contracting industry. 
We work for electrical contractors, sometimes referred to as subcon- 
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tractors or specialty contractors and in very few instances do we have 
employment direct with general contractors as such. 

We feel that this bill is necessary, not only to protect the interest 
of the Government and citizens of this country but labor as well. 
We have had some sad experiences in connection with bid shopping. 
It has had a tendency to break down the standards of our members 
in the contracting industry which has been historic since the time 
of our organization. 

I wan to say that we are in full support of this bill and we urge its 
enactment. 

Mr. Forrester. Is that all you care to say ? 

Mr. Freeman. Yes, sir. 

Mr. Forrester. Mr. Miller, do you have any questions? Mr. Boyle? 

The next witness will be Mr. Schoemann. 

Do you have a statement Mr. Schoemann which you would like to 
insert in the record ? 

Mr. Scnuoeman. I would like to read it and I believe every member 
of the committee has already received a copy of it. 

Mr. Forrester. You may proceed as you desire. 

Mr. Scuormann. Thank you, Mr. Chairman. 


STATEMENT OF PETER T. SCHOEMANN, GENERAL PRESIDENT, 
UNITED ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF 
THE PLUMBING AND PIPE FITTING INDUSTRY 


Mr. ScnormMann. This statement is submitted by Peter T. Schoe- 
mann, general president, United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United 
States and Canada with offices at suite 502, Ring Building, 1200 18th 
Street NW., Washington, D. C. 

The United Association is an international craft union affiliated 
with the American Federation of Labor and Congress of Industrial 
Organizations. The United Association is also affiliated with the 
building and construction trades department of the AFL-CIO. More 
than 220,000 of the journeymen and apprentice members and pipe- 
fitters who are members of UA find employment with master plumbers 
and heating, piping, and air-conditioning contractors. 

On behalf of the membership of the UA, I wish to express our 
approval of S. 1644, known as the Federal Construction Act, and the 
companion House bills and to urge that the committee favorably report 
on it. 

Our reasons for support of the bill designed to eliminate the deplor- 
able and widespread practice of bid-shopping in connection with Fed- 
eral lump-sum construction contracts are twofold. Enactment of 
Senate bill 1644 will save millions of dollars of Federal money by 
giving the Government the benefit of the final low subcontract prices 
rather than having this savings become a subject of barter between 
unscrupulous prime contractors and unscrupulous subcontractors, 
(2) will support, with the strength and prestige of the Federal Gov- 
ernment, the development of sound ethical business practices and 
stable industrial relations in the construction industry generally. 

Under the existing practice, a contract award is made by the Gov- 
ernment at a figure based upon bids prepared by the mechanical spe- 
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cialty subcontractors. General contractors are then permitted by 
existing law and administrative procedure to shop their subcontract, 
reopen the specialty work to new bids, and chisel down the cost of this 
work by unscrupulous methods. In the case of Federal contracts, the 
“saving” to the general contractor represents unjust enrichment at the 
expense of the taxpayer. Many injurious results follow when, as some- 
times happens, the specialty subcontractor, who is chiseled in the bar- 
gain, is forced to work below the normal cost of production. The qual- 
ity of work suffers. Working conditions on the job suffer. The men 
become dissatisfied and the job drags on without enthusiasm. 

As a result of the prevalence of bid shopping, many reputable and 
qualified specialty contractors have stopped bidding on Government 
jobs. The more responsible ones find it hard to swim against the 
stream, leaving Federal worl to the poorly qualified marginal pro- 
ducer who does not meet quality or time schedules. 

As a trade union, the United Association is especially interested in 
those industrial problems that pertain directly to standards of crafts- 
manship and the welfare of the workers. But sound labor-management 
relations do not exist in a vacuum. Conditions making for the health 
of an industry are all of one piece. Abuses and unethical practices in 
one area have reverberations throughout the entire industry to the 
detriment of all who derive their livelihood from it. Unqualified con- 
tractors tend to use unqualified craftsmen. Not only the industry but 
also the qualified journeymen and, through poor workmanship, the 
Government itself is bound to suffer unnecessarily and certainly avoid- 
able loss. 

Much has been accomplished in the past by cooperation between 
the United Association and organizations of mechanical specialty con- 
tractors. An outstanding example is the successful administration of 
an apprenticeship training program, so essential for the national de- 
fense and future peacetime expansion of the construction industry. 
We are confident that even more can be achieved if the specialty con- 
tractor is accorded the necessary recognition that Senate bill 1644 will 
provide. I feel very strongly that this bill will also benefit our Gov- 
ernment and the public welfare. 

I feel very strongly on this bill and in addition, I would like to give 
you my own personal experience, if I may, in connection with bills of 
this nature with which I have had personal experience. I would like 
to tell you that my home is in Milwaukee, Wis. 

It has been my honor and privilege to be elected by the people of that 
city on several occasions as a member of the board of education of that 
city. I served asa member of that school board for better than 20 years 
and approximately 15 of those 20 years it was my privilege to be the 
chairman of the building committee. In that work I have spent mil- 
lions of dollars of the taxpayers’ money and during many trying times 
during the days of the depression when every dollar had to be weighed 
very carefully spent as wisely and judiciously as possible. 

We have in the city of Milwaukee a method of contracting construc- 
tion work where a building is divided into 21 branches. Construc- 
tion practice there permits the contractors to figure the 21 branches 
and submit a bid to the board for their acceptance if they were the low 
hidder—or 21 different contractors to figure on that job. 

I can tell you truthfully that in the twenty-odd years that I was 
serving on that board that we have never received a general contract 
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for the 21 branches from any one contractor. We did, on many occa- 
sions, get perhaps 9 or 10 branches from an individual contractor but 
in the majority of instances it was only about 4 of the branches that 
would be included in a general contract. That would be the excava- 
tion, masonry, form building, and rough carpentry work. 

We have found from our experience with that method in all cases 
that I can remember that the bids of the individuals were also lower 
and came closer to the estimates of our architectural department than 
any combination of bids. This, to us, was ample proof that it was 
more economical to do that work along those lines than it would be 
by lumping them where the specialty trades would submit a bid to a 
general contractor who would necessarily have to place in that bid 
the actual subcontracts, too. 

Someone may say that someone has to coordinate the work of several 
construction contractors. Thatistrue. But the architect and others 
are there and can be used in the supervising and coordinating of a 
construction job. 

I do not ever recall whether any mechanical trade was ever incor- 
porated in general contracts so far as my experience in Milwaukee 
saleushinail contracts are concerned. And recently, at the last ses- 
sion of the Legislature of Wisconsin they adopted a law where a gen- 
eral contractor is required, if the political subdivision so desires, that 
in his general bid he must submit the names of his subcontractors. 

Mr. Forrester. May I interrupt the gentleman there? 

Mr. ScHoEMANN. Yes. 

Mr. Forrester. Do I understand you to say if the municipal cor- 
poration desires ? 

Mr. Scuormann. That is correct. 

Mr. Forrester. Is there a provision like this in S. 1644 or does the 
Government have no alternative ? 

Mr. ScHorMann. The Government has no alternative insofar as 
the three mechanical trades are concerned, 

Mr. Forrester. Why is that analogous to this situation ? 

Mr. Scuormann. It was not to interfere with the operation of a 
political subdivision locally. I understand that is the purpose of it. 

are orrEsTER. I hope I did not break the gentleman’s train of 
thought. : 

Mr. Scnormann. No. So I feel that this bill has been watered 
down considerably; that only the subcontractor’s name must be con- 
sidered. I believe that bid shopping, and I do not want anyone to get 
the idea that I am making a general charge against all general con- 
tractors—I have had the privilege of knowing many worthwhile gen- 
eral contractors—honorable men—good friends of mine. But un- 
fortunately you have to have these laws to take care of such a situation 
as this and take care of men who are not so honorable just as we have 
speeding laws to take care of a minority of people. 

That concludes my statement and I will be glad to answer any 
questions. 

Mr. Forrester. I would like to point out to the gentleman that he 
says this bill is not nearly as strong as they would like it. This sub- 
committee would have a right to enlarge on this bill if it saw fit. 
Would you like to comment on that? 

Mr. Scnormann. No. Idonotthinkso. It is the judgment of the 
committee. 
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Mr. Forrester. What I am saying is that the committee could 
weaken it some more or could strengthen it. 

Mr. Scnoemann. They have the right to do that and it might kill it. 
I would leave it as it is. 

Mr. Forrester. I would like to give the gentleman the opportunity 
to discuss that if he wanted to. 

Mr. . I doubt if this committee could weaken it any more 
than it is. 

Mr. ScHoeMann. I stand corrected. 

Mr. Forrester. Sometimes the committee can do that. It could do 
a job of weakening or building it up. 

Any questions, Mr. Boyle? 

Thank you, Mr. Witness, we appreciate hearing from you. 

Now, Mr. Boyle, will you preside for me a minute or two? 

(Mr. Boyle takes the Chair.) 

Mr. Boyiz. The next witness is Mr. Fred S. Poorman, Deputy 
Commissioner of the Public Buildings Service in the General Services 
Administration. 


STATEMENT OF FRED S. POORMAN, DEPUTY COMMISSIONER, PUBLIC 
BUILDINGS SERVICE, GENERAL SERVICES ADMINISTRATION 


Mr. Poorman. Mr. Chairman and members of the subcommittee, my 
statement will be very brief. 

General Services Administration has had a relatively small con- 
struction program in the past 10 to 15 years due to the various inter- 
national emergencies. But indications are that we will have a sub- 
‘stantial program from this time on, barring more international 


emergencies. 

Basically, the Department of Defense presentation applies and with 
our letter of February 3 to the committee, that represents our position. 

I call your attention to an obvious typographical error in the letter 
of February 3. This isin the fourth paragraph. 

Mr. Bortz. Pardon me. Can you favor the committee with a copy 
of that letter? 

Mr. Poorman. Yes,sir. Iamsorry. 

Mr. Bortz. Do you want it incorporated in the record of the pro- 
ceedings as of this time or would you rather not ? 

It is already in the record. Very well, you may proceed. 

Mr. Poorman. The fourth paragraph of the letter reads: 

Substitutions are permitted only if (1) a named subcontractor failed or refused 
to perform or complete his work, or (2) if the prime contractor prefers and 
requests a substitution and the contracting agency determines the proposed 
substitution necessary for a reason specified in (1) above and the use of the 
substituted contractor is permitted in writing. 

That is obviously in error. “Not” has been omitted before the word 
“specified.” That is an obvious error. 

Mr. Bortz. The record can be conformed to show that correction. 

Mr. Poorman. It has been indicated that the procedure proposed 
would provide more competition on the “sub” items. We are, perhaps, 
unique in that we had a substantial amount of work that is of the 
type proposed to be covered by the subcontractors in this legislation. 
We have had 130 of the latest contracts having a value of $100,000 or 
more each tabulated to evaluate the number of bids received. 
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We believe it will be of interest to the committee to know that 80 
of these projects represent new construction which includes major 
alterations. The average number of bidders on these projects were 
7.01. We had 32 contracts which were predominantly mechanical. 
That includes electrical, too. 

The average number of bids on these was 5.34. The remaining 18 
bids were repairs which fall into another special category. 

From this it will be noted that we actually have had a greater wueteg 
number of bidders on new construction that has been the case on the 
mechanical work. 

Mr. Mriier. What is the point in that ? 

Mr. Poorman. Some of the earlier witnesses have indicated that they 
felt this bill would insure greater competition among the subcon- 
tractors by virtue of greater interest. 

Mr. Mitter. You are talking about your new building. 

Mr. Poorman. New construction which includes major alterations. 

Mr. Muier. You are talking only about prime contractors? 

Mr. Poorman. We are merely saying there have been a larger num- 
ber of prime contractors on new construction than on other work. 

Mr. Mitter. As I understand the previous testimony it was thought 
there was not the competitive bidding among specialty contractors or 
subcontractors which bidding would as a result of the competitive 
element eventually form a part of the overall bid by the prime con- 
tractors. We did not have any testimony, nor did I think it par- 
ticularly relevant, as to how spirited was the bidding among or be- 
tween the prime contractors. 

The testimony was not to the effect that the lack of bidding among 
specialty contractors was any deterrent to the prime contractors. As 
a matter of fact. it was to the benefit of the prime contractor that this 
bidding was not spirited and after he received his contract he could 
bid-shop among the other contractors. If they were to bid-shop the 
subcontractors could not get into the profitable figure anywhere. 

But the fact that there are a lot of prime contractors who bid-shop 
on your work and more prime contractors than specialty contractors 
would not get at the point we want to get at. 

Mr. Poorman. We do not have information on the specific point. 
Weare simply telling the committee that we have had some experience 
on receipt of bids by general contractors and I mentioned on the me- 
chanical-type construction and we give you the numerical average, 
putting no interpretation on it whatsoever. 

Mr. Chairman, General Tulley had outlined some of the com- 
plications that might ensue with the passage of this legislation and 
I do not want to go into that other than to mention briefly that we 
frequently use alternnate bids on our construction and depending on 
the number of alternates that may exist, the preparation of the bid is 
to some degree or other complicated and the requirements for listing 
of the subcontractors necessarily enhance the possibility of bad errors 
which might make it necessary for us to disregard a specific bid. 

If my recollection is correct, one of the earlier speakers at the 
previous hearings inferred that, perhaps, the agencies did not de- 
sire Congress to interfere with their activities. I would like to go 
strongly 





Mr. Borie. May I interrupt you there? Are you referring to me? 
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Mr. Boyte. I do not think you need to worry about trying to recon- 
cile the testimony of other witneses. If you testify for the record, the 
committee will draw all the intendments most favorable to the general 
issue. 

Mr. Poorman. We think you are part of the team. 

Our letter of February 3 suggested a modification of one provision 
of the bill. The Department of Defense suggested a modification of it 
which Mr. Fretz desires to discuss. 


STATEMENT OF J. W. FRETZ, JR., GENERAL SERVICES 
ADMINISTRATION 


Mr. Frerz. I would like to make a few observations concerning the 
proposed legislation from a legal standpoint. 

First, if legislation must be enacted we believe many of the legal 
problems that have heretofore been discussed by the Department of 
Defense at the earlier hearing, particularly those concerning the rela- 
tionship between the Government and the prime and subcontractors 
under this legislation would probably be dispelled to a great extent if 
the proposal made by the Department of the Army in its report of 
February 6 would be included as a provision in the bill. I refer to 
the provision which appears on page 5 of the Department of the 
Army’s report dated February 6. 

I would like, if I may, to read into the record 

Mr. Boye. It is a very short provision. Let the record show Mr. 
Fretz has permission to read into the record this provision: 

Mr. Frerz (reading) : 

Nothing in this act contained shall be construed to limit or diminish any 
rights or remedies which the United States or any agency thereof may have 
against the prime contractor arising out of the construction contract, or to 
relieve the prime contractor of any responsibility for the performance of the 
construction contract because of any action taken by the United States or any 
agency thereof to approve or accept a contractor named by the prime contractor, 
or to approve, permit, or deny the substitution of a contractor named by the 
prime contractor under any provisions of this act. 

As I mentioned earlier we feel that provision is a very good one and 
it would go a long way to dispelling some of the legal problems. 

In a supplemental report that , be been filed with the committee 
under date of February 3, the Comptroller General touched on several 
points. He mentioned the matter of a sanction for failure to comply 
with the provisions and passed on the responsibility of named sub- 
contractors and the possibility of the necessity for passing over or 
rejecting as not responsive a bid where the prime contractor, through 
lack of time, would be unable to secure a bid from a subcontractor. 

It is in this latter connection that I would like to address one remark. 
We suggest because of this situation that the naming of the subcon- 
tractors—and lack of time—that it is very possible that the volume 
of mistakes in bid cases could be well multiplied, thus adding to the 
administrative burden heretofore mentioned in connection with the 
cost of contracting under this legislation. 

Mr. Poorman dealt with another point which ties in with this. 
That is the possibility of encountering some difficulty where we had 
add or deduct alternatives, there could be confusion by naming a 
wrong mechanical contractor as where a subcontractor on electrical 
work was named in error for another in the rush to get the bid in—and 
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the prime contractor may have a firm bid from a specialty subcon- 
tractor and in the rush of things omit the name—again raising ques- 
tions of possible multiplicity of errors in bids of which we have a 
number now. 

That is about all I have to say. 

Mr. Bortz. Thank you, gentlemen. 

We will next hear from Mr. Frank J. Rooney, president of Frank 
J. Rooney, Inc., of Miami, Fla. 

For the purpose of the record will you furnish us with your full 
name and address? 

Mr. Rooney. I am Frank J. Rooney, president of the Frank J. 
Rooney, Inc., of Miami, Fla. , 

(Letter of Edmund F. Mansure, Administrator, General Services 
Administration follows here :) 

Fepsevuary 3, 1956. 

Re 8. 1644, H. R. 7637 and H. R. 7676. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This is in further response to your request for our views 
on 8. 1644, as passed by the Senate, July 27, 1955, H. R. 7637 and H. R. 7676, 
84th Congress, all entitled “To prescribe policy and procedure in connection with 
construction contracts made by executive agencies and for other purposes.” 

In general, these bills require that executive agencies shall list in their invita- 
tions to bid on lump-sum construction and related projects each major category 
of the mechanical specialty work involved. 

Prime contractors would be required to list in their bids either the names of 
the subcontractors who will perform each of the listed categories of work or 
that such work would be undertaken by the prime contractor. 

Substitutions are permitted only if (1) a named subcontractor failed or re- 
fused to perform or complete his work, or (2) if the prime contractor prefers and 
requests a substitution and the contracting agency determines the proposed sub- 
stitution necessary for a reason specified in (1) above and the use of the sub- 
stituted contractor is permitted in writing. 

A section by section analysis and comparison of the three bills reveals that sec- 
tions 1 through 4 (a) thereof are identical except that section 3 (g) of S. 1644 
reposes in the contracting agency the burden of determining the necessity for 
substitution for reasons other than specified in subsection (f). 

Section 4 (b) of H. R. 7637 and H. R. 7676 are identical as are sections 4 (c) 
of H. R. 7637 and 4 (b) of S. 1644, which latter provision is not contained in 
H. R. 7676. Such provision is to the effect that no acceptance by the contracting 
agency of a prime contractor’s bid, or permitting or denying the substitution of a 
subcontractor in accordance with section 2 (g), should be construed as approval 
or acceptance by the agency of such contractors, or relieve the prime contractor 
of responsibility for performance. The inclusion of the above provision or one 
similar thereto would strengthen the Government’s present reliance upon the 
prime contractor for the responsibility for performance of the work. 

While many of the objectionable features of previous bills introduced on the 
subject have been eliminated, we do not favor or recommend the enactment of 
these bills for the following reasons: 

(a) Since no standards for determining the responsibility or acceptability 
of subcontractors are set forth, an undue burden is placed on the contract- 
ing agency in accepting or rejecting the bids of prime contractors or in au- 
thorizing substitutions of subcontractors; 

(b) The imposition of additional administrative responsibilities, duties 
and burdens on the Government’s contracting procedures could only result 
in increased cost offsetting, in our opinion, any savings it may be purported 
that the bills would effect ; 

(c) The mechanical specialty trades are singled out to the exclusion of 
the other trades and materialmen and suppliers. Although the bills make 
discretionary the addition of other trades, to do so would increase the admin- 
istrative problem to the extent of making Government construction proce- 
dures unduly and unnecessarily burdensome and expensive. Enactment of 
the bill may “open the door” to such possibilities ; 
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(d) Our experience does not indicate any inability on the part of our prime 
contractors to secure the services of responsible subcontractors to the extent 
that regulatory legislation must be enacted to achieve such results; 

(e) The requirement that prime contractors name mechanical specialty 
subcontractors means that fairly firm arrangements must be completed 
between these parties. This will cost prime contractors both money and 
effort and can be expected to reduce the number of prime contractors willing 
to bid. A reduced number of bidders on Federal construction likewise can be 
expected to increase the cost of Federal construction. 

In our opinion, the enactment of legislation of this nature is a matter of 
congressional policy. Should the passage of such legislation be determined 
necessary, it would appear that H. R. 7637 would prove better to protect the 
Government’s interest than the other two bills. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Cordially yours, 

(Signed) Epmunp F. Mansure, 
Administrator. 


STATEMENT OF FRANK J. ROONEY, PRESIDENT, FRANK J. ROONEY, 
INC., MIAMI, FLA. 


Mr. Rooney. I am Frank J. Rooney, president of Frank J. Rooney, 
Inc., of Miami, Fla. Our firm engages in building construction in 
Florida and the Southeastern States. 

I also appear before you as the president of the Associated General 
Contractors of America, representing the more than 6,500 members 
of the association in all parts of the Nation. These companies execute 
the majority of contract construction throughout the country each year 
and many conduct extensive operations overseas. 

My purpose and that of my colleagues who will also testify is to 
outline some of the detrimental effects that this bill would have on the 
Government, general contractors, the smaller subcontractors and in- 
dustry as a whole. My testimony: will deal directly with facts per- 
taining to the main point in question, that is, Can this bill result in 
more economical Federal construction ¢ 

We feel that if we can prove that this legislation will not result in 
savings to the Government but instead would result in increased con- 
struction costs, then there would be no necessity to add restrictive 
Federal legislation further regulating the construction industry. 
We know that the claims of the proponents that the prevalence of 
bid shopping and bid peddling causes subcontractors to refrain from 
bidding on Federal work is contrary to the findings of the Govern- 
ment agencies and the results of surveys by our own association. We 
might add that general contractors are in the best position to know 
the number of subbids received on Federal projects. 

We further believe that any variance from the standard practices 
commonly agreed upon by an industry as business ethics ould be 
investigated and if found necessary, remedied by_the industry itself 
instead of resorting to Federal legislation. 

I would like to take the points just mentioned in order, and amplify 
in some detail, to prove that this legislation will not result in the pro- 
ponents’ contention—that of decreasing Government building costs. 
The proponents’ contention is based on a theory. The proponents’ 
theory regarding this statement is based on the assumption that if 
bid shopping and bid peddling were reduced or eliminated on Federal] 
work, more subbids would result thereby increasing the range of 
bidding. We, as general contractors, know that at this time of 








154 FEDERAL CONSTRUCTION CONTRACT ACT 


intense competition in all phases of the construction industry, for the 
most part, there are ample subbids being received on both public and 
private work. 

If bid peddling and bid shopping were as prevalent on Federal 
work as the proponents allege, then this practice would be evidenced 
to the same degree in State, municipal, and private work. On that 
basis it would seem to follow that these subcontractors would refrain 
from bidding on all competitive work, which we know is not the 
‘ase or they would not stay in business. 

The desire to be low bidder in this highly poets industry 
has admittedly resulted in occasional practices by both general and 
subcontractors which are abhorrent to business ethics and should be 
ended. Fortunately, as a result of an earnest effort by many of the 
construction trade associations, including the Associated General 
Contractors of America, Inc., in an endeavor to eliminate this un- 
savory condition, this type of violation is by far the exception than 
the rule. 

During previous testimony before this subcommittee, the proponents 
stated that approximately 10 percent of the general contractors and 
subcontractors in the Nation occasionally engaged in unethical prac- 
tices. This 10-percent figure applied to the volume of Federal build- 
ing construction which is less than 5 percent of the national total 
construction expenditure would indicate that this legislation at best 
would attempt to regulate only one-half of 1 percent of all prime 
contractors and subcontractors in the whole industry. It seems highly 
illogical to us that Congress would consider enacting legislation which 
would attempt to improve such an infinitesimal portion of the con- 
struction industry. 

If the proponents’ proposals are genuine—that is to further reduce 
this national 10-percent figure of unethical contractors—it seems 
plausible that if the time and effort spent to fight for or against Fed- 
eral legislation were spent in a cooperative educational program the 
undesirable conditions in the industry could be cured and the groups 
could unite to enhance, rather than smear, the reputation and good 
name of the industry. 

We know as general contractors that a better profit can be realized 
on private work than Federal work. This is due to the fact that 
Federal work is highly competitive because of the open invitation to 
bid system that is necessary when public funds are involved, as com- 
pared with a selected list of bidders that prevails on many private 
projects. Extra administrative details, change orders and delays in 
work awaiting final decision on questions arising on the project that 
must be, and perhaps should be, approved in Washington, are other 
conditions that subcontractors consider prior to bidding on Federal 
work. Consequently, as long as the demand for private construction 
continues to increase year by year more contractors will prefer non- 
governmental projects. Added restrictions on Federal work such as 
proposed will increase this practice. 

We know, after careful study and analysis of this bill, that higher 
costs to the taxpayer will result from four major causes: 

First, the legislation will require contracting agencies to police 
every one of the thousands of contracts and subcontracts awarded each 
year covered by the bill with these new restrictions and will require 
enforcement action. Secondly, with a large volume of private con- 
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struction on the market, fewer general contractors will be inclined 
to bid on Federal work if they are going to become entangled in 
restrictive and unworkable regulations. ‘The resulting reductions in 
competition and added hazards will be reflected in higher bid prices. 
Third, added litigation and legal complications could result in nu- 
merous suits against both the Government and prime contractors. It 
is the opinion of a number of legal sources—one of whom this com- 
mittee has heard: the Department of Defense—that including a pro- 
vision in the bill which would disclaim the creation of any privity of 
contract between the Government and any subcontractor, the Govern- 
ment is not necessarily legall Clounien, 

Much has been stated and written by legal counsels on this point 
debating whether the Federal Government would be legally implicated 
if a subcontractor would be substituted at the approval of a Govern- 
ment agency. 

I am not a lawyer and do not contend to possess an expert knowl- 
edge on questions pertaining to law but it has been my understanding 
that claims or suits that arise are many times based on a legal prece- 
dent established by past court decisions or actions on similar cases 
or subjects. Since this Federal legislation is not a law, we do not 
have actual precedents of former Federal court cases wherein an 
original subcontractor, who was substituted, filed claims against the 
Federal Government. We can, however, turn to the States where a 
subcontractor listing law is presently in effect and use any litigation 
that has ensued in as States as a guide as to what the Federal Gov- 


ernment may expect if this legislation is passed. 
I submit as evidence a copy of a newspaper clipping from the Los 


Angeles Times dated February 26, 1956, with a headline “Suit May 
Halt School Project in Glendale” and a byline “Writ Requires Con- 
tractor to Show Cause for Changing Firms Named for Buildings.” 
_ I would like to read several paragraphs of this article as I think 
it has a direct bearing on the subject at point: 

Construction of eight multipurpose school buildings in Glendale, subject of a 
suit brought by subcontractors against the Glendale Board of Education and 
a general contractor, Barry J. Richards, may be halted if the contractor cannot 
show a “public necessity” for substituting new subcontractors. 


The board approved substitutions for 2 firms and faces a request to substitute 
2 other subcontractors at its March 6 meeting. 


' Two of the school jobs have been halted because of the litigation and if 
Richards fails to cite reasons for “public necessity” at the next board meeting, 
other buildings under construction will be affected. 

You will notice that suit was brought to bear on the Glendale Board 
of Education that approved the change as well as the general con- 
tractor. If this was a Federal project and this legislation was law, 
it is obvious to assume that the Federal Government would be drawn 
into this legal hassle as was the Glendale Board of Education and its 
work likewise delayed. 

With the permission of the committee, I would like to submit the 
entire copy of this newspaper clipping for the record. (The news- 
paper clipping appears at the conclusion of Mr. Rooney’s oral 
testimony.) 

As general contractors and taxpayers our fourth reason is most 
important to us. This legislation lends itself perfectly to the rigging 
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of subbids and collusion. The common practice in the construction 
industry is for subcontractors to submit their bids to the prime con- 
tractor a few hours and many times only minutes before the prime 
bid is due for submission to the owner. 

In the present manner of bidding, most prime contractors previ- 
ously approximate all mechanical specialty work on each project that 
they intend to bid. Ifa subbid received does not look reasonable then 
he uses in his estimate a compromise figure that in his opinion more 
reasonably reflects the true cost of the work in question. Later, 
through negotiation, he selects a subcontractor to perform this phase 
of the work at the figure he used—if possible. Naturally, under this 
system the resultant saving is reflected in the cost to the Government. 

Under the provisions of this legislation if collusion is suspicioned, 
the prime contractor has no time to investigate and no alternative to 
turn to or recourse but must submit the name of one of the subcon- 
tractors in order to conform with the law unless he is in a position to 
perform the work himself. 

This legislation prohibits any safeguard or check on subcontrac- 
tors who might indulge in this practice. 

On that point, Mr. Chairman, I would like to present for the record 
a statement of five Tennessee chapters of Associated General Con- 
tractors of America. 

(Statement referred to appears at the end of this statement of 
Frank J. Rooney.) 

We have stated in previous testimony and releases that this legis- 
lation would force the general contractor to name only the large 
mechanical subcontractors in order to be assured that that subcon- 
tractor had the reputation, capacity and ability required for the par- 
ticular project. 

This would freeze out the small and currently unknown subcontrac- 
tors or those new to the business or the area as there would be no time 
for them to demonstrate to the general contractor between the receipt 
of subeontractors’ bids and the submission of the general contractor’s 
bid that they did have the capacity for the work. 

The representative of the National Electrical Contractors Associa- 
tion stated in his past testimony that the annual volume of business 
conducted by the average member of this organization is less than 
$250,000. With this in mind, it is interesting to note that the annual 
business conducted by all of the electrical subcontracting companies 
that have appeared in favor of this legislation before this and past 
subcommittees is far in excess of this average figure. 

By consulting authoritative financial reports it was found that the 
electrical subcontractors that either appeared or submitted statements 
in support of this legislation conducted an annual volume of business 
last year ranging anywhere from $1 million to close to $7 million. 
One company who refrained from releasing their annual sales figure 
nevertheless reported their net working capital was over $5 million. 

From these figures it would certainly indicate to us that these com- 
panies appearing in support of this legislation are not representative 
of the average small subcontractor, as purported, but are rather 
spokesmen for a special-interest group from big business in specialty 
contracting. 

The feeling of subcontractors is by no means unanimous on this 
legislation. As a matter of interest, 1 have with me copies of several 
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letters from subcontractors written to Members of Congress from my 
own State of Florida opposing this legislation. 

What I have just outlined are the major reasons why we feel that 
this legislation is unnecessary and will not fulfill what the proponents 
contend. I would also like to touch upon the actual mechanics of 
operation of this legislation and demonstrate some of the imprac- 
ticabilities and governmental problems that would inevitably arise if 
this legislation were enacted. 

You have heard that one of the major problems that must be faced 
if this legislation is passed is the problem of alternate bids. Many of 
the Government-awarding agencies when submitting plans and speci- 
fications for bidding purposes include alternates to the basic project 
and the contractor is obligated to bid on each of these alternates. 

Sometimes there may be 10 or 12 different alternates for project 
which will include attendant alternates in lighting, wiring, heating, 
and many times plumbing and air conditioning. Under these condi- 
tions subbids on these as well as numerous other specialties for each 
alternate would be requested by the prime contractor in preparing 
his bid. Also under the provisions of this proposed legislation the 
prime contractor must name in his bid the mechanical specialty sub- 
contractor he intends to use. 

Merely naming a subcontractor for each alternate presents 1 major 
problem, but the necessity of naming 1 subcontractor for all combina- 
tions of alternates that the Government may eventually select is near 
to impossible. 

Using 6 alternates as an example, mathematically by varying the 
combination of numbers from 1 to 6, there are exactly 63 different 
combinations. Considering 12 alternates, there are exactly 4,195 
different possible combinations of the numbers from 1 to 12. 

If a general contractor is required to abide by the exact language 
contained within this legislation, we need go no further to show the 
impossibility of endeavoring to fulfill a ridiculous requirement of 
naming the number of subcontractors as I have just indicated. 

I might also add that even with this legislation enacted there are 
still means by which unscrupulous prime and subcontractors could 
bid peddle or bid shop after a project has been awarded. One manner 
in which this could be done is for a prime and subcontractor to agree 
prior to the submission of the prime bid that the subcontractor will be 
named on the bid and will perform the job at a negotiated price agreed 
to by both the prime and subcontractor at a later date. 

Still another question arises with this legislation wherein if a prime 
contractor does not comply with the provisions of this legislation and 
lists no subcontractors in his bid, but is found to be the low bidder 
by a substantial margin. Would the Government awarding agency 
be allowed to consider this violation a minor irregularity and request 
the prime contractor to submit the names of the subcontractors he 
intends to use and subsequently accept this contractor’s prime bid? 
Or would the Government awarding agency be required to disqualify 
this prime contractor and select the next lowest responsible contractor 
in line, thereby relinquishing the sizable sum of money that may be 
the difference between the two bids? 

Another inconsistency is the proponents claim that bid shopping 
and bid peddling before the prime bid is submitted is normal business 
practice. The subbids are submitted so late that even correction of 
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errors or relief from uncompetitive subbids is impossible before the 
general files his bid. 

It is the principle of our association, as included in our code of 
ethical conduct that the practice of bid shopping and bid peddling is 
not condoned, whether before or after the award. This practice can 
introduce hardships to individuals participating in the construction 
industry whether it precedes or follows the award of the prime con- 
tract. 

What I have just outlined are but a few of the problems and im- 
practicabilities associated with this legislation. My main object of 
consuming this time on matters of detail is to prove one point—the 
difficulty of legislating ethics and high principles in any industry. 

It would seem that the major obligation of any trade association 
should. be the improvement of conditions that are found to be at 
variance with ethical business standards. The AGC endeavors to 
implement this principle as our code of ethical conduct stipulates and 
we are always ready to cooperate jointly with any similarly interested 
group in this effort. 

In past testimony much has been mentioned by the proponents 
concerning William Stanley Parker, a noted architect and member of 
the American Institute of Architects, who favors and urges the 
passage of this legislation. So as not to misconstrue the fact that 
Mr. Parker speaks as an individual and does not represent the senti- 
ments of the members of the American Institute of Architects, I 
would like to submit for the record a copy of a letter from Mr. Ed- 
mund R. Purves, executive director of the American Institute of 
Architects which contains the resolution passed by their board of 
directors at its recent meeting opposing this legislation. 

I would also like to submit for the record a copy of a letter from 
William H. Wisely, executive secretary of the American Society of 
‘ivil Engineers which contains a resolution approved by the ASCE 
board opposing this legislation. 

With these two important professions of the construction industry 
opposed to this legislation, as well as the Government awarding 
agencies, all of whom have testified in opposition, the opposition of 
the National Constructors Association and the AGC representing the 

eneral contractors’ views, it is difficult to understand why this legis- 
Teton should be considered for the special interest of a small segment 
of the industry. All other phases of the industry and allied profes- 
sions consider it to be detrimental to the public interest. 

This committee should determine whether the public interest is im- 
periled by the existing bidding pein or whether S. 1644 merely 
represents the selfish interests of a few of the largest specialty con- 
tractors in 2 or 3 divisions of our industry who are seeking to benefit 
at the expense of their smaller competitors and the 50 or more remain- 
ing segments comprising the vast construction industry. 

The committee showkd also take into consideration the fact that if 


the mechanical specialty groups seeking this legislation should pre- 
vail, the numerous nonmechanical specialty groups would undoubt- 
edly immediately ask for the same preferential treatment and, in fair- 
ness, would be entitled to it. Then the sub-subcontractors and mate- 
rial men furnishing the specialty contractors will demand it. If this 
situation came to pass, the Government agencies would be so bogged 
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down that orderly construction work would be seriously delayed and 
jeopardized. 

he proponents of this legislation have endeavored to show in their 
testimony the benefits resulting in two States; namely California and 
Massachusetts, which require bidding regulations on State construc- 
tion projects somewhat similar to the requirements contained in this 
Federal legislation. 

Since the present status and resultant problems encountered by both 
press and subcontractors working in the State of Massachusetts will 

¢ well outlined by one of my colleagues a little later on, I am going 
to leave the results of that law for him to cover. 

In regard to California, however, I would like to quote a few para- 
graphs from a letter written by the director of pablin works for the 
State of California. 

(The letter referred to appears at the end of this statement.) 

In summary, S. 1644 presents to Congress a question of whether a 
trade practice concerned with bidding complained of by a small seg- 
ment of an industry justifies discriminatory legislation which places 
added restrictions on the operations of prime contractors and the 
Government awarding officials. At the time in our national economy 
when burdensome Government controls are being lifted, can business 
look forward to a period of healthful freedom or only to further re- 
strictions such as S. 1644? 

Again we wish to emphasize our firm belief that any remedy to un- 
ethical conditions within the industry can best be investigated and 
corrected by joint cooperation of the various segments of the industry. 
Our organization is willing and ready to sit down and discuss this 
problem with any of the proponents of this legislation as well as any 
other allied group which expresses concern with this problem. How- 
ever, all of the efforts of the AGC and its chapters in this direction are 
blocked by those seeking legislation instead of cooperation. 

To substantiate this statement, I would like to quote from an action 
memo that I understand, was addressed and sent to all managers and 
executive secretaries of chapters, State and local associations of the 
National Association of Master Plumbers, National Electrical Con- 
tractors Associations, and the Heating Piping and Air Conditioning 
Contractors National Association on November 18, 1952. 

Until this legislation is defeated, no industry cooperation is possible. 

Mr. Rooney. With your permission, I should like to quote just three 
paragraphs from this action memo, if I may. 

Mr. Forrester. As I understand you, you do not want that made 
part of the record. 

Mr. Rooney. It can or cannot be. 

Mr. Forrester. It is up to you. 

Mr. Roonry. The only reason I would not is that there are many 
other things contained in it. 

Mr. Forrester. Put in the quotations you want and we will not put 
the memo in the record. 

Mr. Rooney. I am quoting out of sn action memo dated November 
18, 1952, to all members and executive secretaries of these associations 
I mentioned before: 


The liaison committee suggests that local chapters, associations, State liaison 
committees study carefully the background record and action taken by the NECA 
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and AGC made as a pattern dealing with any and all breaches of AGC decisions 
made at the local level : 

1. Do not agree to any permanent joint cooperative committee arrange- 
ment. 

‘2. Agree to meet with them provided they present to you in writing a 
definite plan to correct evils in bid shopping, bid peddling, monopolistic trends 
in cost-plus-fee contracting. 

3. Do not agree to any statement or resolution or any action that states or 
infers that these evils can be cured or curbed by actions other than legislation 
in respect of public works. 

Gentlemen, we believe until this legislation is defeated no industry 
cooperation is possible. 

Mr. Forrester. Does that conclude the witness’ statement now ? 

Mr. Rooney. Yes. 

Mr. Forrester. All right. The gentleman from North Dakota. 

Mr. Burpicx. In whose behalf are you making these statements ? 

Mr. Rooney. I speak in behalf of the Associated General Con- 
tractors of America representing 6,500 general contractors through- 
out the country. 

Mr. Burpicx. And I notice that you feel this present act if passed 
through Congress will be detrimental to small contractors? 

Mr. Rooney. Yes, sir. 

Mr. Burpicx. It will practically freeze them out ? 

Mr. Rooney. That would be very hard to say. I will go into why 
I think as I do. Another witness will go into the mechanics of how 
we accept bids and such as that and he will go into it in great de- 
tail. 

Mr. Burpicx. No. I just want to get the general view. Speaking 
for myself, my view is that this Congress should not pass any act 
that will be detrimental to the small-business contractors of the coun- 
try because we have been drifting toward Federal concentration and 
I am not in favor of it. 

Mr. Roonry. We definitely feel that if this legislation should be 
passed that it will force the general contractor to use large well rec- 
ognized people in his bids rather than give smaller and lesser known 
subcontractors. The general contractor has not the time to analyze 
whether he is capable. There are many fine small subcontracting 
firms who have the capacity but unless we investigate them and know 
we can use them, if we have to name them 

Mr. Burpvicx. These small concerns are an element of competition 
and if they are removed from the field there will be no competition. 

Mr. Rooney. That is exactly right. 

Mr. Burpicx. That is all. 

Mr. Forrester. The gentleman from New York, Mr. Miller, has 
he any questions? 

Mr. Miter. I notice on the first page of your statement that you 
said this hit at very restrictive legislation to the construction industry. 
What regulations in particular were you referring to? 

Mr. Roonry. Mr. Miller, may I read that with you: 

Then there would be no necessity to enact retroactive Federal legislation further 
limiting the construction industry. 
I think that is clear. 

Mr. Mitre. I understand it, but I am asking what you are re- 
ferring to. You must be referring to some present regulations and 
Iam asking what they are? What you are referring to? 
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Mr. Roonry. Maybe it is poorly written. I think all industry is 
regulated tosome extent. We say this would be restrictive legislation. 
Now we say “further regulating” in a general sort of a term thinking 
of nothing specific like during the war when we could not get steel 
or some other commodities. It was in a general sort of way. As an 
industry is regulated so is the construction industry. 

Mr. Minter. On page 2 you make this statement : 

I would like to take the points just mentioned, in order, and amplify in some 
detail to prove that this legislation will not result in the proponents’ contention— 
that of decreased Government building costs. 

You appreciate also, do you not, that one of the purposes of this 
legislation is not decreased cost to the Government but rather an 
attempt, at least, to insert into the industry a fair practice whereby 
a tremendous profit is not made by the prime contractor at the expense 
of the small contractor or the subcontractors. 

In other words, the cost to the Government would be made the same 
but. we feel we would be accomplishing a good purpose if the _— 
was equitably proportioned among the prime contractors and subcon- 
tractors rather than have the major contractor get the major portion 
of the profit—not the subcontractor. 

Mr. Roonry. I am very glad you cleared that up in my mind. I 
have been confused as to what this legislation was trying to accom- 
plish. When I first got into it about a year and a half ago it was my 
understanding that it was to cure all the ills of fair practice and 
make everybody ethical and I could not see that. 

Then I heard “No. That is not the main thing. We are going to 
protect the small-business man,” and we went on that for a while. 
Then we found out it would not protect the small-business man. It 
was to save money and I had that drummed into my ears when I was 
before the Senate subcommittee. I thought we were on saving money 
and that was the theme. But as far as your second point that the gen- 
eral contractor makes all the money, believe me, I can talk from prac- 
tical experience. He does not make all the money. Let me review 
something with you. 

Mr. Forrester. That is what these hearings are for. 

Mr. Roonry. Mr. Miller, in the majority of instances where a gen- 
eral contractor starts this bid-shopping and trying to buy cheaper, 
in the majority of instances he has either made a mistake and is trying 
to even himself; or he has been so anxious for a job that he has to do it 
at cost and is now making an effort to get even or make a profit. 

It is absolutely wrong. 

Mr. Mitter. Don’t you think this might correct that? That you 
might get more reasonable bids in the first place? Is it good general 
practice to have a contractor so anxious to get a job that he bids an 
unrealistic figure and then tries to buy himself out? 

Mr. Roonry. There are material men. I have seen the subcontrac- 
tors do the same thing. I award an air-conditioning contract to a sub- 
contractor and he goes out and buys the insulation work, duct work, 
and chill-water lines that many of them contract out. 

Mr. Mirrer. But the fact that you are quoting situations where 
people are trying to buy themselves out or make a meager profit in- 
dicates you know such things occur in industry. I do not say they 
occur in Miami. 
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Mr. Roonry. Thank you, Mr. Miller. I am very much afraid they 
do. Miami is probably the most competitive city in the country. We 
have good weather. 

Mr. Muizer. I thought you would have that in your prepared state- 
ment. 

Mr. Rooney. No. But I appreciate your giving me the opportunity. 
Most contractors like the idea of having a job in Florida in the winter- 
time and many come down there and take their job while Hialeah is 
open. 

Mr. Burpick. Off the record. 

(Discussion off the record. ) 

Mr. Rooney. May I say one more thing? You say this will stop 
that. I had a very interesting thing the other day. It was a sub- 
contractor with a bid and he knew he was high—higher than others 
but he was afraid to say, “I want to cut the bid,” because he knew some 
of the brother contractors would find out. He came up with a new 
gimmick. He says, “You award it at my price and back charge $3,000 
for the cleanup work you will have to do to pay me.” That was about 
$300 worth of cleanup. That was his way. If I have such ideas in 
my head this bill will not stop me. I can get around this thing. 

Mr. Mriier. Then we will amend the bill. 

Mr. Roonry. They have been trying to figure out how to amend the 
Ten Commandments for a long time. 

Mr. Miiier. Let me take page 3 of your testimony. You quote the 
10-percent figure of contractors engaged in nonethical practice and the 
5 percent being the national annual construction expenditure so far 
as Government expenditure is concerned. 

Mr. Rooney. Yes. 

Mr. Mitier. Then you say: 

It seems highly illogical to say that Congress would consider enacting legisla- 
tion which would attempt to improve such an infinitesimal portion of the con- 
struction industry. 

I would like to give you a thought on that and ask your opinion. 
Since I have been in Congress, and I cannot speak for my colleagues, I 
know to a great extent that we agree on almost everything on this 
committee. I have opposed Government regulation of most anything 
and everything. I am for free enterprise if anyone is. But we are 
dealing here, if true, with only 5 percent of the general-construction 
business and, frankly, I do not care what you people do among your- 
selves in private competitive bidding on private jobs. If you have any 
grievances you can air them in the courts of the country. 

But this 5 percent you are talking about is all Government money. 

Mr. Rooney. Yes, sir. 

Mr. Mixter. And we are dealing only with legislation pertaining to 
the taxpayer’s money. So, while you say it is only 5 percent of the 
general-construction industry, it is the whole business of the Govern- 
ment and the taxpayer’s money. That is of prime concern tome. So 
if it is 5 percent we could save we would be accomplishing our purpose. 
The fact that Government construction is only 5 percent of all con- 
struction is irrelevant. Do you follow me? 

Mr. Rooney. If I heard you correctly a little while ago you said this 
legislation was going to be for fair practice. 

Mr. Miter. Only as it relates to Government practice. 
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Mr. Rooney. But I understand you to say the purpose now is to 
save money. , 

Mr. Mitxer. It has a dual purpose. I would not be in favor nor 
would there be any constitutional basis upon which we could legis- 
late an equitable distribution of profits among private interests. But 
we are dealing here with taxpayers’ funds and Government contracts. 
You are saying it seems incredible that Congress would concern 
itself with something that affects only 5 percent of the whole industry. 

My point is that we are here dealing with the entire problem of 
Federal Government contracts and Federal funds in which province 
we do have jurisdiction. And if we are going to spend taxpayers’ 
money we at least might have full jurisdiction and,concern in seeing 
that a construction job for $7 million or $700 million with 1 prime 
contractor does not make a high profit at the expense of other con- 
tractors on a Government job. 

Mr. Rooney. I follow you. But I do not understand you. It seems 
to me your prime interest would not be in distributing profits. It 
would . to try to save the Government some money. 

Mr. Mitier. And also when we spend Government funds to see 
those funds are spent on an entire Government project and equitably 
distributed among all the businesses that participate on a fair and 
reasonable basis and that they are not expending 7 or 8 million in 
a given area where 1 individual makes a substantial profit and the 
others contributing to the profit make nothing. 

Mr. Roonry. You must have some basis for making that statement. 
Do you have any idea, truthfully, that the general contractor makes 
all the profit and no one else makes anything? General contractors 
in the United States are the poorest risk of any business you can name. 
I am quoting bankers on this point. We have the highest bankruptcy 
rate of any industry we can name. 

Talk to your banker and ask him what is his worst risk. He will 
name the general contractor. The general contractor, believe me, in 
Miami, Seattle, San Diego, or Bangor, Maine, is not getting rich. 
I do not know of any of them that are getting rich on Government 
peevects because it is the most competitive field. I am not low man 

ause I see a big profit in there. 1 am low because I made a mistake. 
On 1 of your projects I heard 1 man say there were only 7 bidding. 

The projects that we bid on—Federal contracts—have 18, 20, and 
in some instances, 40 bidders. 

Mr. Rooney. I am quoting the last, Oak Ridge, Tenn. It had 24 
bidders. Do you think the lowest will be substantially lower than 
the others? Do you think there will be a big profit in that? 

Mr. Bore. Did you read the testimony of the prior hearing? 

Mr. Rooney. Some of it. 

Mr. Borie. Apparently you and General Tulley were opposed to 
this legislation for opposite reasons. 

Mr. Rooney. Right now they have less reason. Two sets of plans 
came into my office—one on a hotel and the other on part of the 
airbase. They both came in on the same day. Would I pass the 
chance to bid on the hotel where I have 4 bidders competing or to 
bid on the airbase where there are 40 ? 

If this legislation goes through where I have to worry about naming 
subcontractors, I will not take it. I will bid on the private work. 

Mr. Borie. What happens on the recession work ? 
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Mr. Rooney. We all go broke. 

Mr. Boye. If private building goes down and the Government, in 
order to attempt to stabilize the economy increases its construction 
program, then what would be your answer? Would there be lots of 
competition regardless of whether this legislation is passed or not? 

Mr. Rooney. During the war there was no private construction. 
The Government was doing very large jobs and it put most of the 
small general contractors out of business. In 1946 there was such 
a pent-up demand for construction of all types that small contractors 
came right out and became big contractors, Big contractors got big- 
ger and now we have the sad situation of finding ourselves at a point 
where the big ones have to keep going and keep taking work and if 
there is a recession we will be faced with the same thing. These 
people will be taking work at a loss to keep an organization together 
and find them going broke and they will have to go out of business. 
There is no question about it. Then, any job coming along will find 
you with more competition than you have now. 

At this time some supply contractors are turning down opportuni- 
ties to bid because they have more work than they can handle. But if 
a recession comes there will be real competition. 

Mr. Mixter. Then you still need the legislation badly because there 
will be more Government business ? 

Mr. Rooney. I do not know how you work that out. 

Mr. Mitier. On page 5 you quote from the lawsuit in California. 
You recite the fact it is reported in the newspaper and give that as 
some proof of the fact that regardless of any provision as suggested 
by the Department of Defense or Department of the Army that this 
bill might involve the Federal Government in litigation. This law- 
suit has been instituted ? 

Mr. Rooney. Yes, 

Mr. Miter. But has not been tried ? 

Mr. Rooney. Yes. 

Mr. Miuter. So you talk a lot in argument about precedents and 
court decisions so if this court held that the State of California was 
not a privity to the contract that would Settle it and this legislation 
would be pretty good. 

Mr. Roonry. No sir. I thought it clear in my statement. I was 
not trying to prove the Government would be responsible but would 
be involved in a hassle and named in the report. We cannot be in- 
volved in a hassle and named in the report. We cannot say they 
would be involved. They may be found guilty. 

Mr. Mirter. We never accomplish anything unless we get into a 
hassle. If we do not pass laws we might get into a hassle. This case 
was for February 26 so that has not been decided and you place some 
stress on the fact that although you were not a lawyer you were cor- 
rect that many legal matters are protected by the past decisions and 
court decisions. So if the court in this case were to decide as a matter 
of fact what certain members of our committee and our counsel have 
endeavored to attain then, this legislation would not be necessary. 
If the court should decide in this Ealifornia case what we have been 
contending then, as a matter of fact, we would have a precedent and 
a court decision which would substantially help out here. 
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We probably will have to have one lawsuit if we have the legislation. 
The point is, Do we need the law or not? What the court might deter- 
mine is not the important thing. 

Mr. Rooney. As far as that goes you are “iffing”. 

Mr. Muter. But I did not “if” as much as you “iffed.” You read 
a case reported in the newspapers but not decided in the courts. 

Mr. Rooney. You are iffing on the outcome of it. Let me do that too. 
Suppose they find the school board is a party to it. 

Mr. Miter. If the decision were on all fours with our legislation we 
would probably amend it to conform with the decision. 

Mr. NEY. The point I was making was that the Government 
could be named as a party to a suit. 

Mr. Mituer. Nobody can stop you from naming the Government. 
They could throw it out. 

r. Roonry. Yes. But what you are doing is exposing the Govern- 
ment to be named as a party to a suit. 

Mr. Mitier. Did you ever have any money in common stock ? 

Mr. Roonry. Yes, sir. 

Mr. Minter. Do you think the Securities and Exchange is a good 
thing ? 

Mr. Rooney. I am not qualified to speak on that. I just hope that 
my stock is going to go up and I put it into a safety deposit box. 

Mr. Miter. Is that why you are a poor credit risk ? 

Tam just asking for information. You state at the bottom of page 5 
that the common practice in the construction industry is for subcon- 
tractors to submit their bids to the prime contractor a few hours and 
many times only minutes before the prime bid is due for submission 
to the owner. 

I know that must be true. Why is that? 

Mr. Roonry. There are many questions. No. 1, they are slow in 
getting them. The average specialty contractor will try to bid on 
many general contracts. He has got to get his bid together and he 
has to send it out to all the general contractors. 

No.2. There is a great feeling that if they can hold out to the last 
minute and then pop it in someone will not find out their bid and cut 
under it. 

There are times when a general contractor will show one to another 
subcontractor. It is entirely wrong. We do not condone it. 

Mr. Mirier. Would this legislation help out in those cases? If a 
prime contractor has to submit the names of all subcontractors and 
sometimes these specialty contracts amount to 50 percent of the 
total costs. 

Mr. Roonry. I have heard that. In some instances it is right. We 
do the structure ourselves. Many times we will build a structure 
around a powerhouse, for instance, in warehouses, and such as that. 
Sometimes it is to build some department store. The electrical work 
will run about 12 percent; the air-conditioning about 10 percent. 

Mr. Mitter. Yes. 

Mr. Rooney. The testimony given here is that every job we do, the 
electrical is a big part of the thing. The other 17 crafts in our 
building trades council, they make it seem that they are only little 
Eerele Many times a bricklayer and carpenter is bigger than these 
others. 
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Mr. Muiier. In many cases it runs up into hundreds of millions of 
dollars and specialty work is a substantial amount of money. 

Mr. Rooney. In this building here the mechanical and electrical will 
probably run about 12 percent but it has been double. 

Mr. Mitre. But when you take 20 percent of hundreds of millions 
you are getting up into some big things. 

Mr. Rooney. Yes. 

Mr. Mitier. If the prime contractor knew he had to name the sub- 
contractor and the subcontractor knew he had to be named in the 
submission of the bid and the Government would take a look-see on 
any substitution, don’t you think this legislation might correct that 
situation by showing the position to another fellow. That practice 
I think might be corrected by this legislation. Don’t you? 

Mr. Rooney. I am sorry to disagree so many times with you. It 
will not correct it. You are only changing the ground rules. You 
are telling me that I cannot shop after. Then I shop before. 

Mr. Miuter. And if you did that the Government might get the 
ae if you shop afterward. You are the only one who makes 
anything. 

fr. Roan. Most of the shopping is done by people who have 
already compromised the figures and given the Government the ad- 
vantage of it. 

Mr. Mixier. Let me take your statement on the top of page 6. 

If a subbid received does not look reasonable then he uses in his estimate 

a compromise figure that in his opinion more reasonably reflects the true cost 
of the work in question. 
Here is a statement which admits that a compromise figure is put 
into the award of a Government contract and through negotiation 
he selects a subcontractor to perform this work. Should that be 
“at the figure” he used, if possible? 

Mr. Rooney. Right. 

Mr. Miter. Naturally, in this system the result of everything is 
reflected in the cost to the Government. Supposing you used a com- 
promise firm on specialty work of $150,000. You go to one fellow 
and he says, I can do it for $150,000 and another says, I can do it for 
$100,000 ; so you award the work to him and you have already received 
the prime contract. 

Mr. Rooney. What price did I put it in my estimate? 

Mr. Mitzer. $150,000. 

Mr. Roonry. And I buy it for $100,000. You do not do that. 

Mr. Borie. Yes, under the supposition that is the new figure. 

Mr. Roonry. I wish the construction business was one-tenth what 
you say it is. 

Mr. Mitter. If you put the prime figure in and you have the prime 
contractor 

Mr. Rooney. That is correct. 

Mr. Mitier. And you admit your figure in the first place is a com- 
promise figure ? 

Mr. Rooney. Yes. 

Mr. Mituer. And finally you get the work done by a specialty con- 
tractor at less than the promised figure you put in—and it could well 
be that. You admit you do not know whether it is a fair figure given. 

Mr. Rooney. We are “iffing” again. 

Mr. Mitier. Who is? 





FEDERAL CONSTRUCTION CONTRACT ACT 167 


Mr. Rooney. You say, If I can buy it for less than the figure put 
in. There are times when—— 

Mr. Mutter. Was there ever a time when you got it for less? 

Mr. Rooney. Yes. 

Mr. Mitter. Who got the benefit ? 

Mr. Roonry. Me. And there are many times when I did not buy 
-s for the compromise figure. I am not sure you really understand 
that. 

Mr. Miter. I am not sure either. 

Mr. Forrester. Let us not have too much laughter. 

Mr. Rooney. I am sorry, Mr. Chairman, if I caused that. 

I built a building in a little town in Florida. I built a department 
store in Lakeland, Fla. The electrical work was bought. e owner 
came to me and said, “Go to Sarasota and duplicate that.” We got the 
same plans with little change. The subcontractors who came in were 
at least 30 percent higher than in the Sarasota area. You cannot con- 
ceive that I would use the same subcontractors which were 80 percent 
higher when I had bid on a duplicate job in Lakeland. So I would take 
my Lakeland figures and use them as a compromise figure to do the 
job. When I handled the job I would come to Sarasota people and give 
them the opportunity but if they did not do it right I would bring the 
other man and use that price. 

That is a compromise price. 

I can give you more examples of this collusion business. When 
we receive bids on a certain portion of the work we know that they are 
different—sometimes as much as 50 percent and we realize the subbids 
we have received in our office are not right. We always have them in 
the back of our mind and we also have back in our mind that our com- 

titor who is bidding on the same job might have got the better 

idder. So we use a corrected price. We asl that many, many times. 
We can buy it at that and there are times when we can buy it at a 
little less. In many instances we have to pay more for it. That is one 
of the hazards of the business. 

When I make up a bid it is the one business where the selling price 
is made before the bid. The man who made these before he knew his 
selling price was ae The construction business has its price 
established before he sells. 

Mr. Mitirr. You said the papers were full of this collusion. Did 
you state in your statement that this type of violation—— 

Mr. Rooney. Where in my statement? 

Mr. Mriuer. Bottom of page 2 and top of page 3. 

Mr. Rooney (reading) : 


* * * this type of violation is by far the exception rather than the rule. 


I am taking that from page 2. 

Mr. Muzer. What conclusion are you referring to? 

Mr. Rooney. Let me quote a couple of things here: 

In Las Vegas two business agents were fined by the Nevada District 
Court for fixing prices on a plumbing and heating job, and charges to 
be made for iadatiedion: I could go on and on and on. A very recent 
thing I found occurred at Camden, N. J., and we are getting closer 
here. There was a conspiracy through the rigging of , based on 

rivate and Government contracts in 1953. I am quoting from the 

erald Tribune of 1956. 
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Mr. Mriter. Let me ask you just one more question. 

Mr. Rooney. I do not want to take up your time, Mr. Chairman. 

Mr. Mitier. As you know, the bill we are considering, on page 5, 
subparagraph 3, defines “mechanical specialty work” in connection 
with construction contracts as meaning— 
all plumbing, heating, piping, air-conditioning, refrigerating, ventilating, and 
electrical work, including but not being limited to the furnishing and installation 
of sewer, drainage, and water-supply piping and plumbing, heating, piping, air- 
conditioning, refrigerating, ventilating and electrical materials, equipment, and 
fixtures. 

After you take into consideration the prime contractors part of the 
performance and these speciality contractors, what is then left to be 
covered by your statement in regard to the fact that if this legislation 
is passed then other mechanical specialists —— 

Mr. Roonry. Nonmechanical. 

Mr. Miter. Nonmechanical. They would undoubtedly also ask 
for preferential treatment 

Mr. Rooney. The mechanical and electrical are two parts of the 
business. In the Building Trades Council we have 19 different 1n- 
ternational units with an international president. There is a labor 
man here who can correct me on that. 

Mr. Mixer. I am talking about the nonmechanical. 

Mr. Rooney. It consists of painters, plasterers, floor layers, tile and 
terrazo men and all the others. 

Mr. Mitter. What percentage would that mean on a job? 

Mr. Rooney. It will vary on a job and with the contractor. There 
are many contractors in certain areas or in cities and States where the 
general contractor does very little of his own work. You heard a wit- 
ness before me say that in Wisconsin they took 21 different divisions 
ofajob. Sothere would be the other parts of the industry who would 
say, if you were going to give the mechanical people some preferential 
treatment, What about us? 

Then, many of these large speciality contractors here sub quite a 
bit of their own work, based upon their own experience. 

Mr. Miuier. There was some testimony in the hearing held before 
as to the cost to a speciality contractor of preparing and entering a 
bid on a large Government contract. Let us say we have the con- 
struction of an air base which might be eight or nine hundred million 
dollars involved, 

Mr. Rooney. You are thinking of big contracts. 

Mr. Mitier. What in your opinion would be the cost, or is there any 
substantial cost, in your opinion, to an electrical concern involved in 
computing a bid that he submits to a prime contractor for that work? 

Mr. Rooney. Indeed, there is. And in some instances it becomes 
quite a bit of money. 

Mr. Miter. So there would be a case among these specialty con- 
tractors where they could spend a substantial amount of money to 
submit a bid and they would be out of pocket if they did not get the 
contract ? 

Mr. Rooney. They do that all the time. 

They figure one part of it. In our office we figure 14 or 15 parts. 
For every person doing competitive work has that as his overhead. 
That is part of his cost of doing business. Everyone has that. Try- 
ing to make a big issue of that—the cost of making the bid is irrelevant. 
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I know that when I go into the business; and so do-they, 

Mr. Miuier. But the situation that you enter a bid. The other 
man can never use yours? 

Mr. Roonzy. They try to say they bid on so many things and the 
cost goesup. Idothesamething. Ifa general contractor is awarded 
1 out of 10 bids he has a good wrereghs That is the cost of doing 
business—like rent. It is not unusual. It does not only happen in 
the electrical end of it but with everybody who does any work on the 
job. But especially the general contractor because he has to figure 
so many things and get them back and he takes the responsibility for 
the manniains job. So, as far as figuring and the cost of estimating 
that is the small part of the cost of doing business, 

Mr, Forrester. The gentleman from Illinois. 

Mr. Borie. Would you care to give us a rough estimate as to the 
probable cost to you of the appraisal work preparatory to bidding on 
a million-dollar contract ? 

Mr. Roonsry. No, sir. That would be so rough that I think it would 
be useless to you. What I have to do in my office on a project of that 
size I can tell you. I have estimators I hire by the year, and where 
they are working on a job they make up the estimate for it. Other 
people will hire men to estimate on certain jobs. Some jobs will vary. 
Others are complicated. A hospital is a very complicated job. 

The same with the electrical work and plumbing—a warehouse job. 
An electrician will come in and count the outlets at $20 an outlet. 

In the housing field, where you build houses one right after the 
other, you can compute it in hours. But if it gets into a hospital or 
a department store, it gets quite complicated, with all the lines that 
have to be run, and it will cost him quite a lot of time. The jobs vary 
so much and the contractors’ methods of doing business will vary so 
much that you cannot tie down things to one-tenth of 1 percent. On 
the whole, it would be so rough I would not care to quote it. 

Mr. Borie. Would you say it is, at any rate, substantial ? 

Mr. Rooney. Yes. I thought I made that clear. 

Mr. Boye. For the purpose of the record, can you say the appraisal 
costs are substantial ? 

Mr. Rooney. It is the cost of doing business, like hiring a stenog- 
rapher or buying pencils, paying a light bill or a telephone bill. in 
many instances it becomes a large part of the cost. 

Mr. Bortz. Mr. Rooney, I get the impression that you had a little 
trouble distinguishing between a primary legislative intent and what 
may be secondary legislative intent. As you sit there now, do you 
have any trouble appreciating that this piece of legislation may have 
a primary but not exclusive purpose, and there might be additional 
reasons why Congress would want to pass this bill ? 

Mr. Roonry. Well, as I said, it is probably my fault, and I get 
more confused in reading testimony and listening to testimony that 
other subcommittees have had. Some of your testimony on this com- 
mittee has had the effect of pointing out the primary purpose of this 
bill. As I said before, I have been on three different horses in this 
race. The first one was we were going to change all the unethical 
ponceenee in the business; second, we were going to save the small- 
yusiness man; and, thirdly, we were to save the Government money. 

I have been on all of them, and I do not know. 
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Mr. Borie. That was the reason I put the _——— to you. As far 
as I am concerned, a piece of legislation can have a primary purpose 
and some secondary purposes, and they need not be mutually exclusive. 

It is my feeling you can have fair practices in this area and can pass 
legislation that mures to the benefit of a lot of small-business men, 
and, at the same time, you might save the Government money in the 
process. 

There is some testimony that naming the subcontractors will have 
the tendency of “firming up all” of the subbids preparatory to the 

rime contractor until the bidding is final. Do you believe that this 
aw will firm up the bids before the award of the prime contract ? 

Mr. Rooney. No, sir. I think the opposite as I have testified here. 
I do not think it will do one bit of good toward firming up bids. I do 
not believe that at all. 

Mr. Boyrte. Will it not eliminate the procedure of picking out bids 
from the thin air for the purpose of getting your prime bid together at 
the eleventh hour ? 

Mr. Rooney. No, Mr.Chairman. I donot want to take up this time. 

Mr. Forrester. That is all right. 

Mr. Rooney. Mr. Boyle, it will do just the opposite. I get a bid in 
and I have received them from plumbing contractors on an apartment 
house and they will insist on bidding. Our specifications are broken up 
into sections. The plumbing section will be section 11, probably and 
instead of putting eveything on the plans—all of the plumbing—he 
will give me a breakdown showing 47 bathtubs, 47 lavoratories and so 
on. 

So, I cannot use it until I can go over the whole plan and find out 
whether there are 47, 57, or 27 bathtubs in the job. So you then firm it 
up and I have to throw his bid out. He might have a good take-off 
and a low price but I cannot gamble with him because I have to check 
his bid all the way through the plans. So it does hurt the fellow and it 
does not firmitup. It does just the opposite. 

Mr. Forrester. Mr. Witness, I want to take up a little of your time 
too. 
First, I apprehend that you are in probably the same difficulty as I 
am inasmuch as we are all human and it is pretty hard for us to have a 
common ground on what might be the primary object of this legisla- 
tion. 

Mr. Rooney. Yes, sir. 

Mr. Forrester. That is somewhat like when the man propounded 
the question, What is truth? 

But I want to say to this witness and everyone here, I do not know 
the primary object of the authors of these bills. But I do want to say 
that throughout all this testimony, and I have listened in on all of this 
testimony, that there has certainly been an issue raised here as to 
whether this legislation would save money for the Government or 
whether it would cost money to the Government. 

Here and now I will state, as plainly as I can, my position. I think 
it is of tremendous importance to the taxpayers of the United States 
to determine whether this legislation is going to cost money or save 
money. We owe $285 billion. We are in the situation where if we 
enter into another all-out war there is not a Congressman, Senator, nor 
President—only God alone can answer the question, How can you 
finance that war? Noone has been able to answer it. a 
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So, I am only speaking for myself. I am tremendously interested 
in whether this will cost the taxpayers money or save the taxpayers 
money. In that respect I notice you testified on the last of page 2 
where you say : 

First the legislation will require contracting agencies to police every one of the 


thousands of contracts and subcontracts awarded each year covered by the bill; 
and that these new restrictions will require enforcement action. 


I do not believe you elaborated on that or that you gave us the benefit: 

of your reasoning as to why that would be true. I think it is very 

rtinent there. Your statement is of great interest to me and I woulc. 
ike to know about it. 

Mr. Rooney. Mr. Chairman, I believe it is quite obvious that if the 
awarding agency is required to, as I see it, police this ng, and 
administer it, it will put an extra burden on them. believe the 
(yove rnment agencies have gone into that and are much better qualified 
1o go into that than I am. 

r. Forrester. Government agencies have testified as to that state- 
ment but, nevertheless, I want to hear some reasoning behind it. If 
I can, I would like to get down to specifics. Instead of a statement of 
opinion I would like to have some facts, because I do not know. Tell 
me how would they police these contracts and so forth ? 

Mr. Rooney. Let us take an example. You are an awarding au- 
thority officer. If you are the awarding officer you call for bids on a 

roject and you receive 10 bids. There is 1, too, which is considerably 
ess than the other 9 bids. The bidder does not file the name, the 
mechanical and electrical, as called for in his bid. What position do 
you take, as I ask the question in here. Are you going to accept my 
bid and offer the Government $100,000 and say, “That is something 
he just forgot to do and let me” 

Mr. Forrester. You are talking about the contracting officer now? 

Mr. Rooney. Yes. Or you might have the contracting officer say 
he rejects my bid and names the second bidder who esr $100,000 
higher and has named the subcontractor or he may reject all the bids 
an call for new bids and delay another 30 days. 

Mr. Forrester. That would not be policing it. 

Mr. Rooney. I rather think it es 

Mr. Forrester. You say he would have to police every one of the 
thousands of contracts? 

Mr. Roonry. It would be in my opinion a policing effort. Let us 
continue: As the Government agencies have testified that they are 
going to be faced with many times, as to whether to allow a general 
contractor to substitute or not and they will have to get into his reason- 
ings and act as a referee between subcontractors and general contrac- 
tors. That is my opinion and I think that is going to be a policing of 
every one of them. 

Mr. Forrester. And you think that would occur? 

Mr. Rooney. It has got to occur. 

Mr. Forrester. I apprehend that you tie in with that a statement 
that there would be some litigation against the Government if it inter- 
fered—if the Government said, “You cannot take this subcontractor or 

you can take this subcontractor,” and you say, “There might be some 
litigation if the Government moved and exercised authority on it.” 
75969—56——12 
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Mr. Rooney. Yes, sir; and I quoted the case in Glendale as a case in 
point, although it has not been decided and there might not be any 
responsibility for that school board out there. We cannot determine 
that as yet. But the school board has been entered and I only assume, 
but it is my opinion, that if the same thing happened and this bill went 
through and you get into switching over contractors, I think the sub- 
contractor would have a case against somebody. I think he would 
name the Government and the general contractor because he thinks he 
ishurt. So he will name eienveade he can, and, like the subcontractor 
in Glendale named the school board, I think this subcontractor would 
name the Government. 

Mr. Forrester. Here is another thing you might give us some light 
on. On page 7, on the second to the last paragraph, you refer to the 
problem of alternate bids. Are you assuming there that probably 
sometime a prime contractor is bidding on a project and on that bid 
there may be 10 or 12 alternates that he has to bid on? 

Mr. Rooney. Yes, sir. 

Mr. Forrester. Describe that to us. You might help this subcom- 
mittee if you extend it. 

Mr. Rooney. The science of estimating being not an exact science, 
the architects and engineers or the designers know they have X dollars 
with which to work. They design the project. They hope to meet 
their budget. 

During the course of their designing the owner, or in this instance 
the Government agency, may need some more facilities added to this. 
So, as a result, the bids will come in over the budget. At that point 
the owner will have to reject all bids. 

However, the designer puts in alternates which could reduce the 
cost. In some instances, alternates increase the cost by the reverse 
system. We have had bids where there would be a three-story build- 
ing. One alternative might be to leave off the top floor and build two 
stories. Or leave off a wing or omit air-conditioning in a storage area. 

There are dozens of things that could come under that category. 
Many jobs come with more than 12 alternates. Some have two pages 
of alternates. 

Mr. Forrester. Were you, as a prime contractor, put on a project 
which involves several alternate propositions ? 

Mr. Roonry. Yes, sir. 

Mr. Forrester. Do I understand you to say it is not only hard, but 
often impossible to designate a subcontractor for it? 

Mr. Rooney. You will be faced with a problem where at some time 
you will find the alternates pertain to the mechanical work. We may 
have a project with five different alternates. Alternate 1 may elimi- 
nate building No. 4. That may mean the air-conditioning and all the 
mechanical work attendant to it. When I take it up with any of the 
mechanical contractors they will have to include a basic price. That 
of the entire project. 

Alternate 1 may deduct the sum of X dollars and it carries on down 
all the way through all trades. If the mechanical contractor “A” is 
low on this basic item and I get down to the alternates and they give 
me a credit for building No. 4 of $4,000 or $5,000, and he says, “Not 
only take $1,000 off on the item of $4,000 on that alternate,” it is more 
than the difference between he and the second man. 
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So, if the Government tells me I will award it to you on the basic 
job which is A and which is low, but if they say, “ Ve are awarding 
it to you on the basic job, including alternate Xe then B is low, so 
I likens to put in everyone who is low on an alternate. Then the 
Government says, “We will accept it on the basic price, but we accept 
alternates 1, 3, 7, and 9.” 

How do you juggle these things? 

I do not know how. Believe me, I have tried to figure it out. I 
went through one of these things. I do not know how to do it. 

I am sorry, I have been in this business all my short life and I would 
not know how to do that. 

Thank you for your time and I am sorry I took up too much. 

Mr. Forrester. Sometimes you read in the papers that we do not 
go into these matters extensively. You see that we do. I understand 
there are some witnesses here who did wish to testify by incorporating 
their statements in the record. 

Mr. Rooney. I think the next two witnesses cannot be here—Mr. 
Smith and Mr. Spencer. But I have their statements. I would like 
to file two copies with the reporter for the record. 

Mr. Forrester. The statements will be admitted. 

Are there any other witnesses who wish to incorporate their state- 
ments in the record? I want to avoid keeping you all here unless it 
is necessary. 

Now, there will be a rolleall on the floor. I would like to discuss 
with the members here whether you wish to adjourn now or set a 
time. 

We are going to declare a recess now and will attempt to reconvene 
’n this room at 2 o'clock. We will return at 2 or shortly thereafter as 
soon as possible taking into consideration that the members will have 
to vote on the pending legislation on the rolleall vote. If you gentle- 
men will be here at 2 o’clock promptly we assure you we will meet with 
you as promptly as we can. 

I appreciate your indulgence. Some of you have come a long way. 
We want to give everyone of you opportunity to testify on the matter 
so we will see you here at 2 o’clock. 

(Whereupon at 12:25 p. m. the subcommittee adjourned to recon- 
vene at 2 p. m.) 


STATEMENT OF Five TENNESSEE CHAPTERS OF ASSOCIATED GENERAL CONTRACTORS 
OF AMERICA 


This statement is made on behalf of the Memphis, Nashville, Chattanooga, 
Knoxville, and tricities (Bristol, Kingsport, and Johnson City) chapters -of 
the Associated General Contractors of America, which include in their member- 
ship more than 100 leading general contractors of Tennessee, through J. Gilbert 
Stein, Chattanooga, Tenn., president of the Tennessee State organization of 
these chapters. This statement is directed to the Federal Construction Con- 
tract Act of 1955, known as S8. 1644, the announced purpose of which is to 
require general contractors bidding on Government work to set forth in their 
bids to the Government the names of the subcontractors they expect to use on 
mechanical work. 

The general contractors of Tennessee are opposed to the passage of this bill 
because they believe it is not in the best interests either of the Government or 
of the construction industry in this country. The proponents of the bill say that 
its only purpose is to prevent “bid peddling,” a practice where, after a build- 
ing contract is awarded to a general contractor, negotiations are begun either 
by a subcontractor or general contractor for the subcontractor to db certain of 
the work for less money than would the subcontractor, whose bid the general 
contractor used in bidding on that particular job. 
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That bid peddling is a reprehensible practice, all people acquainted with it 
will agree, but there are evils in the contracting industry greater than bid 
peddling. The passage of a bill such as S, 1644 will not only make these greater 
evils probable but will actually encourage them. Specifically it will encourage 
price fixing and parceling work out among subcontractors. 

This is not idle talk. Among the subcontract groups who are most strongly 
advocating passage of the bill are electrical contractors associations, both 
national and local, a number of which have been indicted and convicted of price 
fixing in various parts of the country. 

A specific instance of this, within the knowledge of the Tennessee ehapters, 
occurred in Chattanooga in 1953, when the Chattanooga Chapter, National Elee- 
trical Contractors Association, and the majority of its members, as well as Local 
No. 175, International Brotherhood of Electrical Workers, Chattanooga, were 
indicted by the Federal grand jury at Chattanooga, approximately July 1, 1953, 
for fixing prices on electrical work in Chattanooga and area, all in violation of the 
Sherman antitrust law. The Chattanooga Chapter of the Electrical Contractors 
Association and the member electrical contracting firms who were indicted, all 
entered pleas of nolo contendere, and, in sentencing them, the district judge of the 
United States district court at Chattanooga commented from the bench that such 
pleas are the equivalent of a plea of guilty. The local union entered a plea of not 
guilty and was subsequently tried in the United States district court at Chatta- 
nooga before a jury, and found guilty of conspiring with Chattanooga electrical 
subcontractors to fix prices and parcel out work. Its conviction was subsequently 
affirmed by the United States Court of Appeals, Sixth Circuit, Cincinnati, and by 
the Supreme Court of the United States. In addition, the records of the Anti- 
trust Division, Department of Justice, Washington, will reveal many other 
instances of indictment and conviction of subcontracting associations and con- 
cerns in other parts of the country for price fixing and violating the antitrust 
laws. 

Obviously not all electrical or other mechanical subcontracting associations or 
firms are guilty of these practices, but the multiplicity of indictments returned 
by Federal grand juries in various parts of the country shows conclusively that 
the principal sponsors of this legislation are neither as guileless nor as helpless as 
they would appear. 

They could do much to eliminate bid peddling, which they so strongly seem 
to deplore, by putting their own houses in order. In bid peddling, as in many 
other evils, it takes two people before it can come about. The typical situation in 
bid peddling is that a general contractor who was not the low bidder on the job 
will get a call from a subcontractor who likewise was not low, asking how his bid 
stood in comparison with his competitors. After being told how he stood in 
bidding, the subcontractor then calls the successful general contractor and states 
he made a mistake in his bid and wants to reduce it by a figure which will make 
him low bidder. If the general contractor is willing to accept a lower bid under 
these circumstances, and it cannot be denied that there are some who will, he 
accepts this lower bid, and thus a bid has been peddled. 

The Associated General Contractors of America, the nationwide trade organi- 
zation of general contractors, has a code of bidding practices prohibiting general 
contractors from either accepting or soliciting lower subcontract bids after the 
general contract is awarded. Various subcontractor organizations have similar 
codes and if each such trade organization would concentrate on enforcing its own 
code of bidding practices, bid peddling would disappear. The passage of S. 1644 
will be nothing more nor less than another Federal law interfering with private 
enterprise and will enable some groups of mechanical contractors, if they are so 
inclined, to greatly increase the cost and to fix prices, in violation of law, on 
Government construction work. 

The Government officials in charge of Federal construction work, are strongly 
opposed to the passage of the bill and have stated publicly that they are of the 
opinion it will increase the cost of construction to the Government. Since they 
have no private interests to serve, their opinion is entitled to much weight. 

Summarizing, it is the position of the general contractors of Tennessee that 
S. 1644 is unnecessary, will increase the cost of construction work to the Govern- 
ment, and will encourage price fixing by subcontracting groups. Also, it will be 
one more instance of the Federal Government unnecessarily regulating private 
business and, in the opinion of the Government officials in charge of its con- 
struction work, is neither needed or desired from the Government’s standpoint. 

Dated this 6th day of February 1956. 


J. Grupert STEIN. 
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Suit May Hatt ScHOoOL PROJECTS IN GLENDALE 


WRIT REQUIRES CONTRACTOR TO SHOW CAUSE FOR CHANGING FIRMS NAMED FOR 
BUILDINGS 


Construction of eight multipurpose school buildings in Glendale, subject of a 
suit brought by subcontractors against the Glendale Board of Education and a 
general contractor, Barry J. Richards, may be halted if the contractor cannot 
show a “public necessity” for substituting new subcontractors. 

Four petitioners, the Allen Engineering Co., the Pasadena Welding & Fabri- 
eation Co., the Pioneer Sheet Metal Works and Tod Stice, a taxpayer, asked 
the Glendale superior court last Thursday to order a writ of certiorari against 
the school system and the contractor. Judge Roger Alton Pfaff issued the writ 
and set a hearing in the matter for Thursday morning in his Glendale court. 


AWARDED CONTRACT 


Richards’ low bid of $958,795 won the contract from the school board last 
December 6 and listed the subcontractors he intended to use in the project at 8 
elementary school plants. 

These subcontractors now charge they were dropped from the project as a 
scheme to effect a savings for Richards by hiring persons and firms other than 
the petitioners. 

When the subcontractors asked the board of education to take advantage of 
the asserted savings, the board found it could not do so because of the set 
price in its contract with the Richards firm. 

The board approved substitutions for 2 firms and faces a request to substitute 
2 other subcontractors at its March 6 meeting. 

Two of the school jobs have been halted because of the litigation and if 
Richards fails to cite reasons for “public necessity” at the next board meeting, 
other buildings under construction will be affected. 

Attorneys Henry B. Ely and Dean McCann filed the suit for the petitioners. 


THE AMERICAN INSTITUTE OF ARCHITECTS, 
Washington 6, D. C., March 1, 1956. 


Mr. Hersert BE. ForREMAN, 
Managing Director, Associated General Contractors of America, Inc., 
Washington 4, D.C. 

Dear Mr. ForEMAN: The board of directors of the institute, at its meeting, 
February 29, 1956, took the following action with respect to S. 1644: 

Resolved: 

(1) Expresses itself as unalterably opposed to the shopping, peddling, or rigging 
of subcontractor bids or any other unfair practices in the rv.ations between the 
general contractor and his various subcontractors in the construction industry. 

(2) Endorses in principle the right of the architect and/or the owner to dis- 
approve for cause the employment of any subcontractor by a general contractor. 

(3) Recognizes the difficulty of determining at the time of submitting bids 
for the general contract, the ability, credit standing, workload, and other factors 
in addition to price, affecting the selection of subcontractors by the general 
contractor. 

(4) Recommends that such determination be made at the time of awarding the 
contract. 

(5) Records its opinion that the Federal Contracting Contract Act of 1955 (S. 
1644) does not solve the problem and that passage of this legislation may impose 
an undue burden of cost and administrative procedures on the Federal contracting 
authorities. 

(6) Strongly recommends continuing efforts at the local level by the American 
Institute of Architects, the Associated General Contractors of America, and the 
various subcontractor groups to solve the problem jointly. 

Sincerely yours, 
EDMUND R. PURVES, 
Executive Director. 
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AMERICAN Socrery or CIviL, ENGINEERS, 
New York, N. Y., March 1, 1956. 
Mr. J. D. MARSHALL, 
Executive Director, The Associated General Contractors of America, Inc., 
Munsey Building, Washington, D. C. 


DeaR MR. MARSHALL: You will be interested in action taken by the ASCE 
board of direction relating to Federal legislation which would require the nam- 
ing of mechanical specialty contractors in bids submitted by general contractors 
on Federal construction. 

The board has voted concurrence with the following statement of policy as 
recommended by the ASCE-AGC joint cooperative committee: 

“The proposed Federal Construction Contract Act of 1955 (S. 1644) is opposed 
by the civil engineering profession which is an important element of the con- 
struction industry, for the following reasons: 

“1. The bill will not stop the practices of bid shopping and bid peddling. 

“2. The bill, if it were to become law, would tend to increase the cost of con- 
struction to the Government. 

“3. The bill would increase administrative burdens and costs for the Gov- 
ernment. 

“4. The bill, while modified from previous proposals, imposes hampering re- 
strictions upon general contractors in the selection of subcontractors, and in 
many cases makes it impossible for the general contractor to comply. 

“5. The bill is discriminatory in that it places additional responsibilities upon 
general contractors but none on the subcontractors covered. 

“6. Provisions of the bill would tend to reduce compeittion for subcontracts. 

“7. The bill would establish Government regulations of business relationships 
without benefit to the Government. : 

“8. The most favorable price for the Government and the constant improve- 
ment of ethics of the industry can be achieved most effectively by the honest, 
fairminded, and intelligent men, who are in the great majority in both the sub- 
contracting and general contracting industries, working toward those objectives.” 

Very truly yours, 
WILLIAM H. WISELY, 
Haeecutive Secretary. 





DEPARTMENT OF PUBLIC WORKS, 
STATE OF CALIFORNIA, 
August 19, 1952. 
Mr. O. M. AVISON, 
Manager, Commercial Department, 
San Diego Chamber of Commerce, San Diego 1, Calif. 

Dear Mr. Avrson: Your letter of July 17, 1952, addressed to the director of 
finance, has been referred to us for reply. You ask for information concerning 
the California law requiring the listing of subcontractors by bidders on public 
work. 

Enclosed is a pamphlet containing some of the California laws relating to 
public work, including the provision you have in mind. You will find them 
beginning on page 11, sections 4100-4108 of the Government Code. You can also 
find these provisions under these section numbers in any publication of the 
Government Code of California. The provisions of the statute are quite brief 
and are quite clear in their requirements, so that I will not summarize the 
provisions here. 

The statute was first passed in 1943 and since that time at nearly every session 
of the legislature the general contractors have attempted to have the provisions 
either repealed or modified. The associations of specialty or subcontractors have 
always opposed any repeal or modifications. 

We have been informed that the purpose of the act is to prevent bid peddling 
after a public agency has awarded a contract. The contention seems to be 
that prior to the enactment of the law a contractor would bid on public work, 
basing his bid upon figures obtained from subcontractors. If he became the 
successful bidder he would then shop around to see if he could not obtain 
lower bids from other subcontractors and thus increase his profit on the job. 
Whether this was the fact, we would have no way of knowing. It would seem 
to us, however, that in the long run, competition between bidding contractors 
should result in their obtaining the lowest figures possible before computing and 
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submitting their bids to a public agency, so that, while there might be exceptions 
in individual cases, a bidder would be unable to successfully bid on public work 
if he were not basing his bid upon the lowest quotation for the work to be 
subcontracted. 

We have been told on many occasions that the result of the law has been that 
subcontractors will not place a bid with a general contractor until just prior to 
the hour of opening bids. This results in a mad scramble just before bid opening, 
where the bidders are attempting to gather their figures together and compute 
their final bid within a few minutes. We have noticed an increase in the number 
of situations where contractors attempt to withdraw their bids either before or 
after opening, due to mistakes, and have been informed that these mistakes are 
largely due to changes in the subcontractors’ figures or to the haste with which 
the final bids are prepared. 

The law does not provide any protection to a contractor as against the sub- 
contractor who refuses to live up to his bid. It requires no bid bond to be fur- 
nished by the subcontractor to the main contractor nor any other guaranty that 
the subcontractor will perform. 

In conclusion, we know of no advantage to the State which accrues by reason 
of this statute. We are somewhat apprehensive that the statute results in 
the addition by bidders of a somewhat higher contingency percentage, and 
therefore increases the cost of public work. We know of no way of proving or 
disproving this. From an administrative standpoint, delays and often additional 
expense result whenever a contractor attempts to withdraw or be relieved from 
a bid because of a mistake, and we are of the belief that this statute may tend 
to increase the probability of such mistakes. 

Very truly yours, 
FRANK B. DURKEE, 
Director of Public Works. 


(The use of this letter in our testimony was approved by Frank Durkee by 
telephone on March 5, 1956, at which time he stated that he feels even stronger 
in his arguments against the bill than at the time when he wrote this letter.) 


STATEMENT oF R. A. SmirH, THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, 
on S. 1644, THE FEDERAL CONSTRUCTION CoNTRACT ACT 


Mr. Chairman, my name is R. A. Smith and I have been associated for the past 
30 years with the P. J. Walker Co., of Los Angeles, a firm of general contractors 
which performs building and heavy construction projects in the Pacific coast 
area. During its 60-year history, our firm has handled many construction 
projects for various agencies of the Federal Government, some of which are 
now underway. I am appearing before you as a member of the advisory board 
of the Associated General Contractors of America. 


A FORWARD STEP 


My purpose, and that of my colleagues who also testify, is to recommend to 
you what we consider a forward step you can take with respect to the legislation 
before this committee at this hearing. I am referring to 8S. 1644 and the House 
bills which have been introduced for a similar purpose. 

Before making our recommendations to you, we would like to explain why we 
consider that the committee would be taking a backward step in reporting this 
legislation favorably. 


PRESENT SYSTEM MOST EFFECTIVE EVER DEVISED 


The bill, S. 1644, and the similar House bills, would require that general con- 
tractors name the proposed mechanical specialty subcontractors they will employ 
if they are successful bidders on Federal public works projects. It also places 
certain restrictions on changing subcontractors in the event that they cannot or do 
not do their work satisfactorily. 

On the face of it, the legislation may seem innocuous. But when thoroughly 
analyzed, its implications are vicious. 

To start with, the present contract method used in the construction of most 
Federal, State, and local public works projects is the most effective safeguard 
for the expenditure of public funds yet devised. 
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Under the present system the Government awards agency awards one overall 
contract to the lowest responsible bidder after public advertisement. Government 
agencies determine if the general contractor is qualified to perform the work by 
previous experience and financial stability. Then they require that the general 
contractor who signs the contract take complete responsibility for its completion 
according to plans, specifications, and agreed-upon time and cost. The general 
contractor bidding for Goverment work provides a bid bond or other security 
to demonstrate that his bid is made in good faith. After being awarded the 
contract, he furnishes performance and payment bonds to assure that the project 
will be completed according to the plans and specifications at the contract price 
and time, and that all subcontractors, materials suppliers, and workmen will 
be paid in full. 

The Government holds the general contractor completely responsible for the 
entire project. If a subcontractor, for example, defaults in any of his work 
or payments, it is the general contractor who is responsible. The Government 
withholds final payment to him until the project has been accepted by the agency. 

This is a heavy responsibility which the general contractor understands 
when he submits his bid. There is no surer method of making certain that the 
Government gets what it pays for in the construction of public works. 

Under this system the greatest public works projects in America have been 
built. The system has been thoroughly tested by experience. 

The present practice of Federal agencies, and other governmental units, is 
to give the general contractor freedom in the selection of his subcontractors, 
since the general contractor must guarantee their performance. 

There is sound reasoning behind this practice. If the general contractor, 
who has competed vigorously with his fellow contractors for the work, is to 
complete the project on time and in accordance with the plans and specifications, 
he must be free to select the subcontractors best qualified to work with him. 
To obstruct that freedom is to obstruct his ability to perform the work prop- 
erly, and at a lower cost to the Government. 

We certainly believe that any action by the Congress which would weaken 
the present system, which is the most effective safeguard for the expenditure of 
public funds in construction yet devised, would be contrary to the best in- 
terests of the Government. 


PROPOSED LEGISLATION WEAKENS PROVEN SYSTEM 


The proposed legislation of S. 1644 and the similar House bills would ob- 
struct the general contractor’s ability to perform work for the Government. 

The legislation would be a start in tearing apart the present proven sys- 
tem by placing hampering restrictions on the general contractor in the selec- 
tion of the mechanical specialty subcontractors best qualified to perform the 
particular work on a particular Federal public works project. 

As a practical matter, the general contractor at the time he submits his 
guaranteed bid to the Government is not in a position to know for certain 
which of the subcontractors who have made proposals to him—and who may 
have telephoned 2 or 3 changes in their price a short time before the bid is due— 
is best qualified to perform the particular work. 

The general contractor needs time to ascertain if the subcontractor has in- 
cluded all parts of the work he is to perform in his proposal, if he will have 
the proper equipment and personnel available at the times when the opera- 
tions are to be performed, and if he is financially able to carry out the work 
on schedule. 

The general contractor also needs to know if the subcontractor will accept 
the work if it is offered to him. Many times subcontractors will submit pro- 
posals on many projects that they will be loaded with work and not be able 
to perform the particular work at the proper time. 

Since the general contractor must guarantee and stand behind the work of 
each subcontractor, he is faced with a serious hazard—as he would be by the 
proposed legislation—if he were forced to name the subcontractors he will 
work with at the time he must submit his bid and before he has had the op- 
portunity of assuring himself that the subcontractors named are those actual- 
ly best qualified and able to do the work as scheduled. 

It is highly possible that a general contractor could name in his bid several 
subcontractors of very high caliber for various parts of the work, only to learn 
after he had ben awarded the contract that one or more of them had so 
much other work that they could not fit their operations into the time sched- 
ule for his project. 
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So far I have discussed only the hazards faced by the general contractor 
if he would be forced to name his proposed mechanical subcontractors at the 
time of submitting his bid. Later I will discuss the hazards he faces if it 
becomes necessary to engage other subcontractors than those named. 

The requirement that general contractors name their proposed mechanical 
specialty subcontractors in their bids would create uncertainties which would 
obstruct their ability to perform work for the Government and to bid the lowest 
price to the Government. Such a requirement would not serve the best interests 
of the Government. 


LEGISLATION NOT NEEDED FOR ADEQUATE COMPETITION 


So far I have described how the present system is the most effective yet 
devised for the expenditure of public funds for construction and one of the 
ways in which the proposed legislation would weaken the benefits which the 
Government derives from it. 

Now I would like to tell you of some of the other reasons why we believe that 
the legislation is not necessary, would not accomplish its purposes, and would 
be harmful. 

The proposed legislation is not needed to assure adequate competition for sub- 
contracts on Federal public works projects. 

Last year when this legislation was before the Senate Judiciary Committee 
the proponents tried to make the point that subcontractors were not bidding on 
Government work and that the Government was suffering from a lack of compe- 
tition for subcontracts. 

Knowing that this was not the case, our association telegraphed to its State 
and local building chapters asking for accurate information. Responses from 
92 chapters representing a total of 4,662 member firms stated unanimously that 
general contractors bidding on Federal public works projects were experiencing 
no difficulty in securing plenty of proposals for mechanical subcontracts. I 
would like to point out that general contractors bidding on Federal work are in 
the best position to have accurate information on the subject. 

There is the fiercest of competition between general contractors for the Federal 
projects coming on the market. They report no difficulty in securing plenty of 
proposals for subcontracts. The Government is enjoying the benefits of this 
competition. 

The legislation is not needed to overcome any deficiency of competition. 


PROPOSED LEGISLATION WOULD TEND TO REDUCE COMPETITION 


Actually, the proposed legislation would tend to reduce competition for sub- 
contracts on Federal projects. 

It would have the further effect of tending to work a hardship on new or 
smaller and lesser-known subcontractors. 

Under the limitations of the proposed legislation which would prevent the 
general contractor from having adequate time to investigate the qualifications 
of subcontractors, he would have the tendency to play it safe and name the 
largest and best-known subcontractors. 

He would have the tendency not to want to gamble on the new or smaller and 
lesser-known subcontractors, whose qualities on later investigation under the 
present bidding system are frequently found equally good for the particular 
project. 

Most general contractors, who started out small themselves, are willing to 
award subcontracts to small and local firms when they have the time to make sure 
that the small subcontractor can perform the particular work satisfactorily and 
on schedule. But they dare not be as willing to gamble on a small unknown 
subcontractor, whose work he would have to guarantee, under terms of the 
proposed legislation. 

This legislation would make it easier for subcontractors to enter into collu- 
sive arrangements by forcing the general contractor to name a subcontractor 
for each of the mechanical specialty trades set forth, even though the general 
contractor had reason to suspect that all of the proposals were for too high a 
price. 

When the general contractor is free to select his own subcontractors he can 
protect the Government from such circumstances by searching for subcontractors 
who will do the work for a reasonable price. 

We believe that this feature of the proposed legislation is contrary to the 
Government’s interest. 
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INCREASED COSTS TO GOVERNMENT 


The proposed legislation would tend to increase the cost of construction to the 
Government. 

The restrictions which the legislation would place on the general contractor 
would add another hazard to the carrying out of his contract. The prudent 
contractor would add a contingency item for this added risk, which would add 
to the cost of construction. 

While the delays, or the litigation that might be involved in making a substi- 
tution of subcontractors on a particular project would not increase the cost of 
that project to the Government, a few such instances would induce general 
contractors to make more adequate provisions in the bids for such contingencies. 

Also, the restrictions of the legislation would tend to discourage general con- 
tractors from bidding on Government work. 

These are additional reasons why the legislation is not in the best interests 
of the public. 


INCREASED RESPONSIBILITY FOR GOVERN MENT AGENCIES 


Regardless of the language of the proposed bills it would increase the Govern- 
ment’s responsibility and liability on projects and would add to administrative 
costs. 

Throughout the years the Government has found it greatly to its advantage 
to award one contract to a qualified general contractor and hold him responsible 
for the entire work. This saves the Government the necessity of dealing with 
a multitude of contractors and subcontractors on one project. 

Under the proposed legislation the first task of the Government would be to 
list the types of mechanical specialty work for which the general contractor 
would have to name himself or the proposed subcontractor, not a difficult task in 
most circumstances. After the bids are opened the Government must ascertain 
if this has been done. 

A difficult question is posed if it is found that the low bidder has failed to name 
himself or a subcontractor for even one of the listed parts of the work. Under 
the proposed legislation the bid presumably would have to be rejected, but a 
good question of what is in the best interests of the Government has been raised. 

As I would interpret the proposed legislation, the Federal Government when it 
would award a contract to a general contractor also would be giving its approval 
to the subcontractors he had named. We have no objections to the Govern- 
ment’s approving subcontractors, but that it should be at a more reasonable 
time, such as when the general contractor commences work, when the general 
contractor has had the time to investigate the qualifications of the subcontractors. 
Such a later time is customary practice when approval of subcontractors is 
required. 

Sections 2 (f) and (g) could provide some of the knottiest problems for the 
Government. 

Section 2 (f) provides that a substitution of subcontractors can be made if the 
named subcontractor “shall fail or refuse to perform or complete the work to 
be performed by him” provided that the general contractor “first submits in 
writing to the contracting executive agency the name of the substitute con- 
tractor.” 

Questions immediately arise as to who shall decide whether or not the original 
subcontractor has failed or refused to perform the work; if the general con- 
tractor must await acknowledgment of his letter to the Government before 
making the change; or if the Government has accepted any liability in receiving 
the letter from the general contractor in the event that the original subcontractor 
disagrees. 

The worst problem arises in connection with section 2 (g). This section per- 
mits the substitution for an original subcontractor “if, for any reason as deter- 
mined necessary by the respective contracting agencies and not specified in sub- 
section (f)” under these circumstances: “the prime contractor may engage such 
substitute contractor if (1) the prime contractor submits in writing the name of 
the substitute contractor and such information as the contracting executive 
agency may request as to any change in cost to the prime contractor involved in 
the proposed change in contractors; and (2) the use of such substitute contractor 
is permitted in writting by the contracting executive agency.” 

This subsection of S. 1644 as it is now before you, appears to place the entire 
responsibility on the Government for making a substitution of subcontractors for 
any reason other than “fail and refuse to perform or complete.” 
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It appears to take away from the general contractor the initiative for making 
a change if he finds it necessary. 

Since no person is designated in the bill to define “fail or refuse to perform or 
complete” the work it seems likely that the Government would be in the position 
of referee of the family squabbles of general contractors and subcontractors. 

Because the Government under subsection (f) must decide if it is necessary to 
make a substitution for reasons other than “fail or refuse to perform or com- 
plete” the work it would appear that the Government would be responsible and 
could be held liable for damages caused either by its actions or failure to act. 

We believe that it would be much against the best interests of the Government 
to put Government agencies into the middle of disputes between general contrac- 
tors and subcontractors, or to make it liable for actions in permitting the removal 
of a subcontractor or in not permitting the substitution of a subcontractor upon 
a general contractor’s request. 

The legislation appears to increase the Government’s responsibilities and liabili- 
ties without receiving any benefit. 


INCREASED REGULATION WITHOUT BENEFIT 


The proposed legislation would increase Government regulation of business 
relationships, without benefit to the Government. 

The legislation would interject the Federal Government into the relationships 
of general contractors and subcontractors in two principal ways. 

First, those relationships would be regulated by the provision that the general 
contractor would have to name his proposed mechanical specialty subcontractors 
at the time of submitting his bid. As I have said before, this places a substantial 
obstacle in front of the general contractor in his work for the Government. 

Second, these relationships would be regulated by the provisions of the bill 
relating to substitution of subcontractors. 

We believe that it should be the policy of Congress and the Federal Govern- 
ment to avoid the regulation of business relationships when those relationships 
are not illegal, and when there are no benefits to be derived by the Government. 


LITTLE EFFECT ON INDUSTRY ETHICS 


The proposed legislation would have little effect in improving the ethics of 
the relatively small number of general contractors and subcontractors who are 
disposed to act in an unethical manner. 

We do not believe that the legislation, if enacted, would actually stop any 
practices of bid shopping or bid peddling. Bid shopping, as it is known in the 
construction industry, is the practice of some general contractors in shopping 
around to see if they can secure lower proposals from subcontractors than the 
ones they have received. Bid peddling is the practice of some subcontractors in 
offering to perform the work at a lower price than any quoted to the general 
contractor. 

I would like to emphasize that the practice of subcontractors in offering to cut 
their prices or cut below the prices of their competitors is far more prevalent 
than the practice of general contractors seeking lower bids. 

As we see it, this legislation would not stop these practices. It would merely 
change the ground rules. There is nothing in the legislation which would prevent 
a subcontractor from suggesting to the general contractor before he names him 
that we will do the work for less than any one else. Nor is there anything which 
would prevent a general contractor from suggesting he would name a certain 
subeontractor if he would agree to give a lower price than any one else. 

We can see no reason for enacting a bill which would not accomplish its 
objective. 

So far I have explained the reasons why general contractors believe that it 
would be a backward step for Congress to enact this proposed legislation. Now 
I would like to make our recommendations to you for what we consider a 
forward step. 

The construction industry, whose business relationships you would tamper with 
in this legislation, has become the Nation’s largest single industry. It surpasses 
agriculture in size. 

Last year the total volume of new private and public construction put in place 
exceeded $42 billion. The prospects are that it will surpass $44 billion this year. 

In America we have the largest, the most flexible, and the most efficient con- 
struction industry of any Nation in the world. We believe that we can be justly 
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proud of the contributions we have made to the progress of the Nation and the 
growth and development of its communities. 

It is normal that in an industry of this size there shall be from time to time 
some unrest in the relationships between members of some of its segments, as 
there is unrest now between some subcontractor groups and some general 
contractors. 

We believe that improvement of ethics in the industry and improvement in the 
relationships between groups can be achieved far more effectively by the honest, 
fair-minded, and intelligent men of both the subcontracting and general contract- 
ing industries working toward that objective than it can by Federal legislation. 

In our association we believe that the fair and honest men in both industries, 
who are in the great majority, can sit down together in an entirely legal manner 
and can make substantial progress in the solution of our mutual problems. 

We do not believe that a miracle will happen overnight or that the ethics of 
every member of the industry will become spotless immediately. But we do 
believe that through the cooperation of the responsible elements of both indus- 
tries unethical practices can be discouraged and a great improvement can be 
made in the relationships of general contractors and subcontractors. 

Our national association has a code of ethical conduct which is recognized 
throughout the industry. We also know that the observance of a code of ethics 
is a two-way street and that it is difficult for one party to be ethical while the 
other is not. 

In the past we have offered to establish committees with national subcontractor 
associations to work with us to help improve relationships in the industry. We 
are ready at any time to meet with those groups for that purpose. 

Many of our chapters now do have committees which are working with com- 
mittees of subcontractors in their respective areas on the solution of their 
mutual problems. 

But one of the stumbling blocks we have run into is the unwillingness of a 
number of the subcontractor associations to engage in any cooperative work in 
the apparent fear that any such action would jeopardize their chances for passage 
of the proposed legislation. 

We believe that it is far more sound for the people who are in the industry, and 
who know its operations, to work for the solution of problems which would affect 
the entire construction industry, rather than seek Federal legislation which 
would affect less than 5 percent of the construction volume. 

For these reasons we recommend that this committee take the forward step of 
writing a report stating that the proposed legislation is not in the public interest 
and is not a proper subject for action by Congress. 

We further recommend that in your report that you strongly urge the respon- 
sible elements of the industry to work together toward the objective of increased 
observance of the recognized ethics of the industry, and improved relationships. 

Such a report by this committee would clear the roadblocks which are now 
impeding a real solution to the problems of the industry. 


TESTIMONY By A. L. SPENCER oN S. 1644 


My name is A. L. Spencer, executive vice president of the S. N. Nielsen Co., 
of Chicago, Ill. We engage in construction work in Chicago and many other 
parts of the country, performing general building work and heavy construction. 
During the more than 60 years of our existence, we have completed many 
Government projects and have several under construction at the present time. 
We are opposed to bill S. 1644, namely for the following reasons: 

1. It will complicate bidding and narrow competition in the mechanical trades 
because bids from the mechanical subcontractors are not received until a few 
hours before bid opening, which doesn’t give sufficient time for complete analysis 
and checking up of the subcontractors’ qualifications. Due to this situation, it 
makes it necessary for the general contractor to tie up with a mechanical sub- 
contractor and approach the job from a joint-venture angle to insure a complete 
mechanical figure in sufficient time to complete his bid. 

On out-of-town jobs, it is becoming the practice to take a mechanical sub- 
contractor with you, since it has been our experience that many of the mechanical 
subbids received are not complete and are unbalanced when it comes to alternates 
and unit prices. Many of them do not assemble their bid parallel to the plans 
and specifications, but bid only on the items they see fit to. Due to this attitude 
on the part of the mechanical subcontractors in general, it has become necessary 
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to work with someone who will break down their bid to fit your way of doing 
work, so that all the competitive advantages can be taken, thus many subcon- 
tract bids are not considered at the time of bidding because of the time element 
and necessity of analysis to make sure that bids are complete and that all items 
are filled in parallel to your own estimate. 

This has brought about a situation in which the mechanical subcontractor will 
try to pick a horse and ride with it. Due to the development of this situation, 
the general contractor is being forced to set up a mechanical department or 
operate on a joint-venture basis, therefore, from this point of view bill S. 1644 
is detrimental both to the mechanical subcontractor and the general contractor. 

Recently we bid a unit price job in Columbus, Ohio, which bid was due at 11 
o’clock and we did not receive the mechanical subbids solicited until after 9 a. m. 
(if we had not brought our own mechanical subcontractor with us, we would 
not have been able to submit a bid on this project, since it actually took over 2 
hours steady writing to fill out the proposal form). Another job, the Presby- 
terian Hospital in Chicago, which had Federal money involved, and a proposal 
form which included a large number of alternates, the mechanical bids were 
not received until 2 hours prior to the letting. Again, if we had not made a deal 
with one mechanical subcontractor in which all the trades were involved, we 
would not have been able to submit an intelligent bid. 

On a housing project recently, of which we were not low bidder, we received 
an electrical bid at the last minute that was considerably lower than the other 
bids. We used this figure much against our better judgment and upon checking 
this subcontractor out of curiosity, found that his assets amounted to less than 
$12,000 but he had submitted a proposal on over $600,000 worth of work. The 
largest job that they had ever done was approximately $20,000. 

This bill would also have a tendency to eliminate competition, since it would 
make it almost impossible to break down the mechanical trades into their com- 
ponent parts and deal with smaller subcontractors on their specialty items, 
such as temperature control, pipe covering, refrigeration, outside utilities, such 
as sewers, water, and gas mains. (The average mechanical subcontractor in 
turn, sublets these items to the specialty contractor.) 

From the above, you can clearly see that this bill would further complicate 
the bidding procedure, and narrow the competition to a few larger mechanical 
subcontractors. 

2. S. 1644 is not equitable since nothing is included governing the behavior 
of mechanical subcontractors. 

(a) The time the bids are received by the general contractor prior to the open- 
ing, is not sufficient to insure completeness and competency. 

(b) If mechanical subcontractor’s proposal should be accompanied by a bid 
bond to guarantee faithful performance, completeness, and responsibility it 
would result in increased costs to the Government. 

We sincerely feel that there have already been passed too many controls 
affecting the operation of the construction business in general and this bill 
S. 1644 would not correct anything other than to complicate it further and to 
bring about the elimination of the smaller specialized contractors. 

We feel that any condition that exists within the construction industry which 
is contrary to the general business ethics should be investigated and remedied 
within the industry itself. Our association stands ready to cooperate in any 
mutual program with other segments of the industry to assist in this program. 


STATEMENT oF Hon. R. D. HARRISON, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE oF NEBRASKA, ON 8. 1644 


I wish to appear ‘and speak briefly in opposition to this bill. This is another 
bill which would put the Government into someone’s private business. It’s an- 
other example of an industry running to the Government to ask them to solve 
their interindustry problems and another example of the philosophy which, if 
adopted, will lead us to complete Government control of business. 

If bid shopping presents a problem in the construction industry, then let’s let 
the construction industry solve the problem. We can’t legislate ethics in this 
industry any more than we can in any other industry. 

In my State there has been considerable opposition to this bill, yet no one has 
come forward to present his case in favor of it. Therefore, I am convinced that 
the mechanical specialty contractors are either not for this bill or, at least, not 
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enthusiastic about it. Not so the general contractor. They feel they can handle 
this problem themselves and they have often presented that belief to me. 

In Nebraska, like in any other State, we have a large number of small mechani- 
cal specialty subcontractors. People who are just starting out in business for 
themselves. I am sincerely interested in these people and I feel they will be 
severely injured by this legislation. I’m familiar with the construction business 
and I know that the general contractor, if this bill is passed, is going to name the 
largest and best known subcontractor rather than take an unknown subcontractor, 
even though the unknown subcontractor has the lowest bid. He can’t afford to 
take a chance on the unknown and as a result, the small subcontractor isn’t going 
to get the job. 

The contractor who shops for bids soon finds that he doesn’t get any more bids. 
Soon he’s out of business. I think that generally is the situation and therefore 
this legislation seems entirely unnecessary. 

Most Government work in Nebraska is done by the Corps of Engineers. I 
understand they are opposed to the bill. It seems to me their recommendation 
should have great weight with the committee. They are more familiar with 
this problem than anybody. 

The cost of administering this legislation plus expense of lawsuits which 
would result from it, plus the fact that the bill will discourage the acceptance of 
low bids from unknown contractors, convinces me that this bill, instead of saving 
money for the Government, will cost them money. 

For these reasons and others which have already been cited to you I hope the 


committee will defeat this bill. 


UnrTep Srates SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 
February 14, 1956. 
Re Federal construction contract bill, 8S. 1644 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington 25, D. C. 

DEAR Mr. CHAIRMAN: Attached hereto is a statement which I am submitting to 
your committee with the request that it be made a part of the hearing and record 
on the Federal construction contract bill, which I sponsored here in the Senate. 

I am advised that the hearing is scheduled to continue on March 7 and I would 
deeply appreciate your making the statement a part of the record at that time. 

Thanking you for your kind attention to this request and with warmest personal 
regards, I am, 


Cordially yours, 
GEORGE H. BENDER, 


United States Senator. 


Hon. Georce H. Benper, A UNiTep States SENATOR FROM THE STATE or OHIO, on 
S. 1644, FepERAL CONSTRUCTION CONTRACT BILL 


Mr. Lane and gentlemen, you are studying a problem which has long been of 
concern to me. In the 82d and 83d Congresses, as a Member of the House of 
Representatives, I introduced bills to improve the contracting procedures of the 
Federal Government, and at the same time to curb the evil of bid shopping on 
Federal works which have caused real distress among the independent small 
business men in the mechanical specialty contracting industry. I have continued 
my interest in this matter as a Senator and I am a cosponsor of the bill now 
before you. 

The mechanical specialty contracting industry is a large $25 billion a year 
business. It is a vital and growing business, yet it is one of the few still almost 
entirely in the hands of independent small-business men, some 90,000 different 
concerns with an average of only 10 employees. 

These concerns have not only maintained their independent status, but have 
kept abreast of the progress and technical advances of their industry as well as 
any other segment of the American economy. Their maintenance ag independent 
businessmen is important to our economy and to our traditions. 

Three times in the past 15 years they have needed help because of improper 
action of Federal agencies, particularly the Defense Department. First, during 
World War II they were almost wiped from the national scene by the improper 
action of the Defense Department in giving cost-plus contracts to vast general 
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contracting concerns without any requirement that the mechanical work be 
subcontracted. This enabled large general contractors to obtain the capital 
equipment and technical know-how to invade the mechanical specialty field—all 
at the taxpayers’ expense. The Defense Department in effect subsidized the 
education and integration of prime contractors in such a way as to virtually 
eliminate the small independent mechanical contractor. This was stopped only 
by the active intervention during the war of congressional committees which 
insisted‘ that the Defense Department require prime contractors to use qualified 
subcontractors, where possible, on cost-plus jobs. Incidentally, this not only 
saved this industry but ended extravagant waste involved in giving this tech- 
nical work to unqualified concerns on a cost-plus basis. 

Again, during the Korean crises the Defense Department recommended giving 
out vast numbers of cost-plus contracts without subcontracting requirements 
and again allowed the general contractors to thus enter the mechanical specialty 
field at the expense of the taxpayer. This un-American and extravagantly 
wasteful procedure was halted only by the threat of legislation. 

Now, the Federal agencies, particularly the Defense Department, are con- 
tinuing to use a contracting procedure on lump-sum construction jobs which not 
only threatens the financial independence and integrity of the mechanical spe- 
cialty contractor but fails to protect the fiscal interests of the Federal Govern- 
ment. 

At present the prime contractors on Federal works secure estimates from 
mechanical contractors in order to put in their bid to the Government but they 
frequently do not give the job to the independent businessman who gave them the 
low subbids they used to prepare their own prime bid. Instead by the process 
known as bid-shopping after the award of the prime contract, they either secure 
the work at a bargain price (pocketing the difference) to the detriment of the 
mechanical contractors and their employees, or with the advantage of the costly 
planning and estimates received from the subbidders, get the work done by a 
financially dependent “hanger-on” or department of their own, thus bypassing the 
independent small-business man. The fact that this causes loss to the Govern- 
ment is well illustrated in renegotiation cases which recovered vast sums from 
bid-shopping general contractors. We cannot keep renegotiation forever. More- 
over, recovery of the unjust enrichment will not save this industry. 

The simple machinery of this bill which only provides that the general contrac- 
tor shall list the mechanical subcontract or, if any, would in its practical effect 
cause prime contractors to take competitive bids from a wide circle of mechanical 
subcentractors and to award the contract to the low responsible bidder. Under 
such a procedure the independent mechanical speciality contractor would be 
protected and at the same time the Government would secure the benefit of lower 
construction costs. The Government can always secure a better price by bidding 
if the bidding is truly competitive and fair. We don’t shop the bids of our prime 
contractors. By the same token the same prime contractor under this bill will 
get a lower price by competitive bidding than by bid shopping. And the Govern- 
ment will get the benefit of the price if this competitive bidding for subcontracts 
is prior to the award of the general contract. 

Gentlemen, I sincerely hope that you will issue a prompt and favorable report 
on this legislation. It will do much to protect and preserve our economy. 

I am frequently not in favor of so-called small-business legislation which 
amounts to subsidy of small business. But these mechanical contractors do not 
ask for subsidy or any protection which would cost the Federal Government 
1 cent. They only want the right to bid openly and competitively for Federal 
public works. To this they are clearly entitled. This is particularly true because 
public works are used in times of depression to bolster the economy. It would 
be a shameful thing if the actual operation of a public-works program resulted 
in the absorption of these small-business men by giant integrated general con- 
tractors, 

It is gratifying also to know that organized labor supports this measure because 
this is one field and one of the few fields, gentlemen, where the man who labors 
with his hands has the opportunity to become an entrepreneur in his own right. 
Most of the thousands of mechanical contractors who are urging the passage of 
this bill started their economic life with the tools of their trade in their hands. 
This is a tradition which we should preserve with every possible means at our 
disposal. The passage of the Federal construction contract bill will serve this 


purpose. 
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AFTERNOON SESSION 


(The hearing was resumed at 3 p. m., upon the expiration of the 
recess. ) 

Mr. Forrester. We are going to begin our testimony now, with the 
hopes that Mr. Miller will be with us in a few minutes. 

I understand that Mr. E. D. Hoekstra of the National Constructors 
Association of Cleveland is here, and we will hear him at this time, 
due to the fact that he is from out of town. 

Will you have a seat and identify yourself to the reporter? We will 
be glad to hear from you. 


STATEMENT OF E. D. HOEKSTRA, MEMBER, COMMITTEE ON PUBLIC 
AFFAIRS, NATIONAL CONSTRUCTORS ASSOCIATION, CLEVELAND, 
OHIO 


Mr. Hoexsrra. Mr. Chairman and gentlemen, my name is E. D. 
Hoekstra. I am associated with the H. K. Ferguson Co. of Cleveland, 
Ohio, a firm of engineers and constructors engaged in the design of 
petroleum refineries, chemical plants, and similar industrial facilities 
both in the United States and abroad. I am here, however, as a 
member of the committee on public affairs of the National Construc- 
tors Association, a group which includes the H. K. Ferguson Co. and 
approximately 19 other national industrial engineering and building 
firms. 

The association has been in continuous existence for nearly 10 years. 
Its members are active in nearly every State in the Union, performing 
design and construction services for a wide segment of American in- 
dustry and for many Government contracting agencies. 

On February 7, 1956, the National Constructors Association sub- 
mitted a memorandum to your committee in opposition to S. 1644 and 
companion bills. I respectfully request that the memorandum be 
entered in the record of these hearings. 

That memorandum is the blue-covered document which we prepared 
in preparation for these hearings. 

Mr. Forrester. Mr. Counsel, it has not been made a part of the 
record heretofore? 

Mr. Bricxrirevp. Not as yet, no. 

Mr. Forrester. Let it be admitted at this time. 

(The material referred to follows :) 


MEMORANDUM SUBMITTED BY THE NATIONAL CONSTRUCTORS ASSOCIATION, 
New York, N. Y. 


INTRODUCTION 


This memorandum is submitted on behalf of the National Constructors Asso- 
ciation and its members as an expression of the association’s views in opposition 
to Senate bill 1644, the proposed Federal Construction Contract Act of 1955. 


THE ASSOCIATION 


The National Constructors Association is a group of engineering and con- 
struction firms who are engaged in designing and building industrial plants and 
facilities, primarily in the fields of oil refineries, steel plants, and chemical plants, 
powerplants, and atomic-energy facilities. 

Pertinent information concerning the association, its membership, its objectives, 
its history, and its current activities is contained in an official folder and a 
historical brochure which are attached to this brief. 
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THE ASSOCIATION’S INTEREST IN 8. 1644 


The National Constructors Association has a major interest in the entire 
construction field, including the construction of Federal Government projects. 
Member companies are now engaged in industrial construction projects in vir- 
tually all of the 48 States. They directly employ tens of thousands of building- 
trades mechanics and laborers, in addition to many thousands employed indirectly 
by their subcontractors. The work volume of member companies in terms of 
projects currently under way or under contract for later construction total 
approximately $2 billion. 

Although most of the work of member companies is performed under contracts 
with so-called private customers, i. e., manufacturers and industrial producers 
of all kinds, the association also serves, through its members, some of the major 
departments of the Government. In almost all instances NCA members not only 
build but design large and complex industrial-type facilities for the Atomic Energy 
Commission, the Army Corps of Engineers, the Army Chemical Corps, the Army 
Ordnance Department, the Department of the Navy, and the General Services 
Administration. Many of these projects are secret in nature and are directly 
involved with national security. 

During World War II, member companies made significant contributions to 
the entire military program. One company, for example, designed and built all 
of the chlorine-producing plants required by the Chemical Warfare Service. 
Others built ordnance plants and synthetic-rubber facilities. 

The National Constructors Association is also unique in another important 
respect. This uniqueness stems from the fact that member companies not only 
serve as general contractors, employing such building tradesmen as carpenters, 
bricklayers, and laborers to perform the so-called building phases of industrial 
construction. They also serve as specialty contractors, employing such trades 
as pipefitters, millwrights, electricians, and boilermakers to perform the so-called 
mechanical phases of industrial construction. 

The association is, therefore, the only national group which had direct 
interests covering all aspects of the construction industry. 

By requiring the listing of subcontractors, the bill w« uld unnecessarily increase 
the cost of Government construction. 

The process by which a construction contractor prepares and submits a lump- 
sum price under competitive conditions is extremely complex. Estimators in the 
contractor’s employ must make a detailed study of the plans and specifications. 
For estimating purposes, the entire project is brokef down into component units 
and must be further subdivided into classes of work to be performed in each unit. 
Prices of material and equipment must be obtained. Local conditions must be 
studied to determine labor costs and similar items. A contingency factor must be 
established to cover possible increases in wage rates and material and equip- 
ment prices, unfavorable weather, and other variables. 

In most instances, the prime contractor makes his own estimate of each item 
of specialty work even though he may intend to perform these items by sub- 
contract. Frequently, where the plans are available, the prime contractor obtains 
competitive prices from specialty subcontractors. All of the information must 
be carefully assembled, analyzed, and evaluated before an intelligent estimate 
of the cost of the work can be determined. Profit and overhead items must 
also be determined and added to the final estimate before a bid can be submitted. 

Because of the nature of the industry and the competitive conditions prevailing, 
timing becomes a significant factor in the complex bidding procedure. Although 
contracting agencies normally allow ample time for bid preparation prior to 
formal opening of bids, much of the critical cost information usually cannot be 
obtained until hours, or at most a day or two, prior to the date for opening bids. 
This is particularly true with respect to specialty subbids. To avoid possible 
leaks, the typical specialty subcontractor will withhold until the last possible 
moment the submission of his quotation to a prime bidder. 

As a result, the prime bidder has no real opportunity for a careful evaluation 
of subcontractor prices prior to submission to his bid. Ona given item of specialty 
work, such as piping or electrical work, he may or may not use in his last-minute 
computations the lowest bid which he has received. He may, in fact, use a figure 
arrived at by his own independent estimate. It is only after he has been awarded 
a contract that the prime contractor has oppertunity for careful evaluation of 
subcontract bids. 
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The proposed bill would tend to deny the prime contractor of this normal 
procedure and this normal protection. It would require him to make a hurried 
and perhaps final determination as to whose price he will accept in submitting 
his bid. He knows that he will have complete freedom of action in making later 
changes only if the chosen subcontractor should “fail or refuse to perform or 
complete the work.” 

The effect upon cost of Government work is easy to visualize. The prime 
contractor is obliged to add one more item to the list of hazards which he must 
take into account and for which he can obtain protection only through an in- 
crease in his contingency. This will mean more public dollars for the same 
work. 

In addition, by emphasizing the separation of mechanical specialty work, the 
bill will tend to create a pattern of requiring the services of specialty subcon- 
tractors, in contrast to the more modern pattern of performing all major phases 
of an industrial construction project under single management. To this extent, 
the bill would tend to deny to the Government the advantages of single-contract 
operations. Here again, the effect is clear. Savings which many private cus- 
tomers have obtained under the single-contract method will tend to disappear on 
Government projects. 

The bill is unwise because it would tend to create rather than eliminate 
causes of disputes between and among parties involved in Government con- 
struction work. 

It is common practice among subcontractors, in furnishing quotations to a 
bidder on a prime contract, to indicate clearly that these quotations are subject 
to later revision. This practice could be the source of serious disputes if pro- 
visions of the bill were placed in effect. 

Consider, for example, the situation of a prime contractor who had accepted 
a conditional or qualified bid of this kind, had named the subcontractor and 
had received a contract. Suppose, thereafter, that the subcontractor advised 
that a further study of the work indicated that a revision of his price was neces- 
sary. Would his nonperformance of work for the old price be considered with- 
out question as a situation covered by section 2 (f) of the bill, permitting the 
prime full freedom in making a substitution? Could the subcontractor con- 
tend successfully that his case fell within the provisions of section 2 (g) requir- 
ing agency approval for a substitution of subcontractors? 

With specific reference to section 2 (g), a contracting agency may demand, 
as a condition of approval of a change in subcontractors, information as to any 
change in cost involved in the proposed change. As for specifying the exact 
amount of information or outlining the use to which the information is to be 
put, the text of the bill is curiously silent. The measure, whose supporters 
have contended that it will prescribe and establish policy, contains no policy 
guidance for the use of contracting agencies of the Government with respect 
to action or nonaction as to the only subject, the substitution of subcontractors, 
for which any reason exists for the bill’s consideration. Differing policies 
would almost certainly be established by various contracting agencies. Con- 
tracting officers will be subject to various and conflicting pressures to approve 
or to forbid the substitution of subcontractors. 

The bill, by proposing to provide special protection to a special group of 
specialty contractors, is out of harmony with previously established Federal 
contracting policies. 

In a similar presentation before this committee in the 83d Congress, the 
National Constructors Association described the trend of past legislation in 
the field of Federal construction activities and made certain observations which 
are pertinent today. An excerpt of the earlier statement is, therefore, quoted : 

“Over a period of years, the Congress has enacted considerable legislation 
affecting Federal construction contracts. In each instance, an issue directly 
involving the public interest was apparent. A few examples will serve for 
illustration. 

“1. Davis-Bacon Act.—This law was considered necessary by the Con- 
gress in the public interest in order to protect the proper rights of the work- 
ingman in the construction industry. It established a floor for wage rates 
below which employers may not go in the performance of construction work 
for the Federal Government, This legally established floor is eminently 
fair. It is the prevailing rate in the locality of the work as determined 
by the Secretary of Labor for each classification of mechanics and laborers 
employed in construction. 
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“2. The Copeland (Anti-Kickback) Act.—The law makes it illegal for 
any contractor or supervisor engaged in Federal construction work to de- 
mand or receive a kickback from the wages of the mechanics and laborers 
whom he employs. The Congress properly decided to protect the working- 
man in his full enjoyment in the wages he receives. 

“3. Miller Act—This law requires the posting of bonds by a contractor 
seeking Government construction contracts to insure payment of just claims 
and to insure complete and satisfactory performance under the contract. 
In the public interest, the Congress properly decided to protect public 
funds from being spent unnecessarily through improper performance or 
nonperformance. 

“These are only a few examples to illustrate the manner by which previous 
Congresses have enacted legislation to protect the Federal Government and the 
interest of the public in connection with Government construction contracts. 

“The proposed bill, however, is clothed with no such broad public interest. 
It is actively and almost solely supported by specialty groups of contractors who 
seek only to promote their own interest against those of others, including the 
Government and the public itself.” 

This view has also been expressed by others outside the National Constructors 
Association. An example is Mr. H. W. Morrison, president of Morrison-Knud- 
sen Co., Inc., of Boise, Idaho, a worldwide contracting organization. In a state- 
ment which has been directed to members of this committee, Mr. Morrison said: 

“The principle of granting to any selected group of businessmen a legislatively 
guaranteed assurance of obtaining a contract or subcontract, is completely con- 
trary and alien to the American concept of competition and business freedom.” 


CONCLUSION 


For the following reasons: 

Our belief that the requirement for listing subcontractors and the restric- 
tions upon employment of substitute subcontractors would needlessly in- 
crease the cost of Government construction work, and 

Our conviction that the proposed regulations would tend to create rather 
than eliminate disputes involving all participants in Government construc- 
tion work, and 

Our concern that this bill will reverse the trend of past legislation, which 
has always sought to protect the public interest, 


we earnestly request that Senate bill 1644 be defeated. 

Respectfully submitted. 

NATIONAL CONSTRUCTORS ASSOCIATION, 
C. B. Bronson, Secretary-Treasurer. 

Mr. Hoexsrra. My subsequent remarks are in the nature of a supple- 
ment to the memorandum and will deal principally with issues and 
arguments raised previously in these hearings. 

As will be shted.in the memorandum, members of the association 
normally perform with their own forces and without subcontracting 
virtually 11 phases of a large industrial construction project. These 
include not only the so-called architectural portions, excavation, 
foundations, steel erection, masonry, et cetera, but also the more spe- 
cialized portions, such as piping, electrical work, vessel and machiner 
installation, et cetera. At the same time, each company maintains vail 
ficient flexibility in its operations to permit subcontracting of any one 
of the items of work mentioned above, to meet specific requirements 
of a client or for other reasons, such as the labor market in the locality 
of a project. The association is, therefore, in a position to approach 
the issues of the proposed legislation both from the point of view of the 
general contractor and also from that of the speciality contractor. 

The association believes that the bill would result in higher total 
costs to the Government in the construction of industrial-type projects, 
such as plants for the United States Atomic Energy Commission, the 
Army Chemical Corps, and other branches of the Defense Depart- 
ment. Many of these facilities are novel in nature because they re- 
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sult from new scientific and technical developments. Frequently 
they involve processes never previously installed. Bidding on projects 
of this kind is a complex procedure. Even when complete plans and 
specifications are available, it is often impossible to determine in ad- 
vance of bid opening the exact scope of work covered by specific 
ae or segments of the project. In these circumstances, reliance 

y a prime bidder upon the quotationof a single, preselected subcon- 
tractor would pose special hazards upon the prime bidder. 

Protection against these hazards could come from only one source— 
a higher contingency factor in each prime bid submitted and, hence, 
higher costs to the Government for construction of projects of this 
kind. 

Industrial-type projects of the kind discussed are peculiar to the 
construction program of the Federal Government, in contrast to 
building activities of State, county, and municipal governments which 
are confined largely to more standard or conventional projects of the 
commercial or institutional variety, such as hospitals, office buildings, 
et cetera. The distinction is important. It could explain letters 
previously introduced in these hearings by proponents of the bill from 
State and municipal officials. Because members of the National Con- 
structors Association seldom engage in commercial-type construction 
for local and State governments, they are not in a position to discuss 
effects of the bill upon work of this kind. But for reasons outlined 
above, the association believes that higher costs would result from 
applying the proposed policies to Government construction of indus- 
trial process plants of vital importance to the national defense. 

In addition to letters from State and municipal agencies, referred 
to above, a number of communications have been submitted from large 
corporations which indicate that these companies follow the practice 
of requiring prime bidders to specify the names of principal sub- 
contractors in their bids, or of requiring owner approval of such sub- 
contractors at some stage in the contracting process. The conclusion 
has been advanced that the proposed bill would merely apply to Fed- 
eral construction those practices which are followed by many private 
industrial organizations. 

The National Constructors Association, on the basis of a review of 
these letters and in view of the experience of its members with many 
of these firms, does not concur in this conclusion. While it is true 
that industrial firms often make the requirement of disclosure of 
proposed subcontractors, it does not follow that the subcontractors 
named in the bid of the prime contractor selected would be engaged 
to perform the work. Choice of subcontractors is frequently a matter 
of post-bidding negotiation between the owner and the chosen prime 
contractor. Substitutions frequently are made in these negotiations, 
based upon nothing more than the owner’s opinion that specialty con- 
tractor B is somewhat more qualified, or is more acceptable for other 
reasons, than specialty subcontractor A. The widest range of indi- 
vidual discretion on the part of the owner is frequently exhibited in 
these contract negotiations. Exercising discretion of this sort—mak- 
ing selections on the basis of preference—is impossible in the realm 
of Government contracting where all applicants who pass the most 
general qualifications must have equal and impartial treatment. 


n—_— Zt A ah a hl lf 


= 


S Qe 


A 


of 


ou 


th 








FEDERAL CONSTRUCTION CONTRACT ACT 191 


The National Constructors Association believes that the proposed 
bill would not increase competition among specialty contractors for 
Government work but, on the contrary, would have the effect of limit- 
ing such competition. Association members, contrary to statements 
of the proponents of the bill, have seldom experienced a dearth of re- 
quests from specialty firms to prepare subbids, either for Government 
or private construction projects. 

Experience indicates that interest in Government projects, on the 
part of both general and specialty contractors, varies only with the 
volume of work available for private industry. When the latter 
volume is high, fewer contractor of all kinds seek Government work. 
The explanation is simple, and has no relation to the contracting poli- 
cies contained in the proposed bill. Private industry tends generally 
to restrict bid invitations to a selected list of prime contractors and 
the competition is, therefore, less than in Government construction 
work which, of necessity, is open to all qualified bidders without 
invitation. 

For other reasons, however, enactment of the proposed legislation 
would. tend to restrict competition for mechanical specialty work, 
confining it to the larger, better known and, hence, presumably more 
reliable subcontractors. A prime bidder, forced to make what may be 
a final selection of subcontractors prior to submission of bid, will 
tend to choose the more established specialty firm than take a chance 
” a smaller company even though the latter’s quotation might be 

ower. 

Thus the small-business man, in whose name much testimony has 
been offered at these hearings, would tend to be frozen out of con- 
struction work for the Federal Government. 

For these reasons, as well as for reasons incorporated in our original 
memorandum, the National Constructors Association respectfully re- 

uest that S. 1644 and its companion measures, all referred to as the 
ederal Construction Contract Act, be not enacted into law. 

That coneludes my statement, Mr. Chairman. 

Mr. Forrester. Do you have any further comments, Mr. Hoekstra ? 

Mr. Hoexsrra. I believe that my views which I have just read and 
those that we have incorporated in the more formal brief, which covers 
some of these things in a little more detail, cover our position in the 
matter. I would be happy to answer any questions. 

Mr. Forrester. The gentleman from Illinois, Mr. Boyle. 

Mr. Boyt. I don’t have any questions. 

Mr. Forrester. No questions from me. Thank you, Mr. Witness. 
And unless there is something that you know about that I do not, I see 
no reason why you cannot get back to Cleveland now. 

Mr. Hoexstra. I appreciate that very much. 

Mr. Forrestrr. I believe that our next witness is Mr. John J. Foley 
of the Charles H. Tompkins Co. 

Mr. Forry. Mr. Chairman, was it not your intention to defer to the 
out-of-town witnesses? I was thinking of Mr. Hunt. 

Mr. Forrester. Are there any other out-of-town witnesses other 
than the rebuttal witnesses ? 

Mr. Hunr. Yes, Mr. Chairman. 

Mr. Forrester. Oh, yes. Excuse me, Mr. Hunt. 
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STATEMENT OF JARVIS HUNT, ATTORNEY, BOSTON, MASS., GEN- 
ERAL COUNSEL, ASSOCIATED GENERAL CONTRACTORS OF MASSA- 
CHUSETTS, INC. 


Mr. Hunt. Mr. Chairman and members of the committee, I am 
Jarvis Hunt, an attorney with offices at 2206 John Hancock Building, 
Boston, Mass. I am appearing in opposition to S. 1644, H. R. 7637, 
and H. R. 7676, as general counsel for the Associated General Con- 
tractors of Massachusetts, Inc. The Associated General Contractors 
of Massachusetts, Inc., is the only statewide association of general 
contractors in Massachusetts. It comprises 74 concerns, all engaged 
in the general construction business in Massachusetts. These firms 
do 60 percent of the heavy building contruction in the Commonwealth. 

I have been general counsel for the Associated General Contractors 
of Massachusetts, Inc., since 1950 and I am well acquainted with the 
Massachusetts public bidding procedure law, general laws, chapter 
149, sections 44A to 44K, and the problems arising under it. 

It will be admitted, I think, by all familiar with legislation that 
in general, we have too many laws instead of too few. Every piece 
of legislation should be scrutinized carefully and not passed. unless 
there is a crying and imperative demand for it. Private initiative 
and private enterprise may well be stifled by too much restrictive 
legislation. 

I believe previous witnesses for the opponents have shown this 
legislation is not necessary, nor will it accomplish its avowed pur- 
pose. The proponents then claim that this legislation is “not very 
restrictive,” that it does not substantially change the present pro- 
cedures. Surely that is not a good argument for its passage. It is 
the fear of the general contractors that such legislation will breed 
the demand for more restrictive legislation, until it will be impossible 
to obtain responsible general contractors who will bid on Government 
projects, and we propose to show how this may happen by citing the 
example of the bidding procedure laws in Massachusetts. 

In testifying before the Senate subcommittee and before this sub- 
committee, the proponents have cited Massachusetts as an example 
of a State where such laws have “worked well.” Actually, as I will 
prove, from the point of view of the general contractor, the con- 
tracting State departments, and even the subcontractors, such laws 
have resulted only in disputes, legal tangles, court decisions, loss of 
responsibile bidders, and generally increased costs. 


THE SITUATION UNDER THE MASSACHUSETTS LAW 


In 1939, Massachusetts passed its first bidding-procedure law. It 
was as a result of a petition by the Massachusetts State Building and 
Construction Trades Council, a group of labor unions— 
for legislation to provide and require fair competition for bidders on the con- 
struction, reconstruction, remodeling, or repair of public works by the Common- 
wealth or any political subdivision thereof, 

That was the title of the original bill. 

Asa result, chapter 480 of the acts of 1939 was passed. This became 
sections 44A to 44D of the General Laws of Massachusetts. 

In brief, the law provided that every construction contract esti- 
mated to cost more than $5,000 in the case of the Commonwealth and 
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$1,000 in the case of any county, city, town, and so forth, should be 
awarded on the basis of competitive bids to the “lowest responsible 
and eligible bidder.” In regard to bidding procedure, the general 
contractor submitted a bid for the complete project as specified in 
the proposal form, which covered item 1, the work of the general 
contractor, and item 2, the work of subcontractors, all of whom, as 
in S. 1644, were to be listed. Due to the small amount of State con- 
struction during the war years, very little application of this act was 
seen until 1949, when various interested groups began to introduce 
bills to “clarify” or amend the law. 

A group of subcontractors in 1951 started a movement for separa- 
tion of contracts. In other words, the awarding authority was to 
obtain separate bids on the subcontracts and award separate subcon- 
tracts. This, of course, would destroy entirely the principle of cen- 
tralized responsibility in the general contractor, and despite active 
efforts in each year since that time to pass such a law, the Massachu- 
setts Legislature has not done so. 

From 1948 on, it became evident that the law was not understood 
by the various awarding authorities and several protests and legal 
battles took place, culminating in a suit sponsored by the Associated 
General Contractors of Massachusetts, Inc., in 1951 in which I ap- 
peared as counsel in Gifford v. Commissioner of Public Health (328 
Mass. 608, 105 NE (2) 476). Here the question was whether a gen- 
eral contractor could be declared the “lowest responsible and eligible 
bidder” when he used an informal subbid which was lower than the 
formal subbid given by the same subcontractor to the second low 
bidder, and had the first low bidder used the formal subbid, he would 
not have been the low bidder. 

And incidentally, it might interest you to know that in this case 
the bids were around $6 million, and the difference between the first 
and the second was $150. The court, in its decision in 1952, held that 
having submitted a formal subbid to other general contractors, the 
subcontractor could not submit a lower informal subbid to a favored 
contractor. As a result, the contract award was held illegal; and 
held up construction of that hospital for some time. 

Mr. Forrester. May I interrupt the gentleman there? 

Mr. Hunt. Yes, sir. 

Mr. Forrester. As I understand it, now, this man who was the sup- 
posedly successful contractor obtained an informal subbid, and operat- 
ing on that he made a bid which was determined to be low; but that 
in the meantime this same subcontractor had made a formal bid to 
another prime contractor, and the court held that this informal bid 
was not in compliance with the law ? 

Mr. Hunt. That is right. 

a Forrester. And that for that reason there was not a legal con- 
tract 

Mr. Hunt. That is right. 

Mr. Forrester. Any questions ? 

Allright. Proceed. 

Mr. Hunv. Shortly thereafter (October 1952) the supreme judicial 
Ooty in the case of Hast Side Construction Company v. The Town 
of Adams (329 Mass. 347, 108 NE (2) 659), determined that a general 
contractor need not accept the lowest subbidder. In its decision the 
court said : 
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A general contractor is free to include in his bid the subbid of any con- 
tractor however high, although in so doing he, of course, takes the chance of 
not becoming “the lowest responsible and eligible bidder.” A subbidder has 
no right to insist that his subbid, however low, be accepted by a general con- 
tractor, any more than has a general contractor a right to force an unwilling 
subbidder to allow his subbid to be included in item 2 of the general contractor's 
general bid. 

Thus, the Supreme Judicial Court of Massachusetts recognized the 
principle of centralized responsibility and the a of the general 
contractor to make his own subcontracts regardless of price, pro- 
viding his overall bid qualified him under the statute for the contract 
award. 

As a result of these cases, several bills, six in number, were filed 
in the legislature in 1953 to clarify the act and the legislature passed 
a resolve setting up a special commission to study the law and the 
various proposals. 

While the commission was studying these bills, another case under 
the Massachusetts bidding procedure law was decided by the Massa- 
chusetts Supreme Judicial Court, Capuano, Inc. v. School Building 
Committee at Wilbraham et al. (330 Mass. 494, 115 NE (2) 491), 
decided November 3, 1953. 

Mr. Forrester. Let me interrupt there. Is the Massachusetts Su- 
preme Judicial Court your highest appellate court ? 

Mr. Hunv. Our highest appellate court ; yes. 

Here the issue was whether the awarding authority could award 
the contract under this law to anyone other than the low bidder. 
The court held that since under the law the authority could award 
to the “lowest eligible and responsible bidder,” the court would not 
set the determination of the awarding authority aside, even though 
the contract was not awarded to the lowest bidder, unless the au- 
thority’s action was shown to be illegal or arbitrary. 

In 1954 there were seven bills filed to amend the law, in the State 
legislature, including the report of this recess commission. This 
report recommended certain changes in the law, one of them the re- 
quired listing of all subcontractors whose work was estimated to cost 
over $1,000. Despite opposition from general contractors on the 
ground that this would complicate the Jaw even more, the law was 
passed, chapter 645, Acts of 1954. 

Despite the fact that the new law had very little time to prove 
itself, by January of 1955 eighth separate bills had been filed for 
consideration by the 1955 legislature to amend this act. Fortunately, 
none of them were passed, but many questions have arisen under the 
new law and are still arising. As of this date, none of them have 
reached the Massachusetts Supreme Judicial Court, but two cases 
recently decided by the superior court will in all probability be 
appealed. 

In the case of Grande & Son, Inc. v. School Housing Committee of 
North Reading et al., decided September 28, 1955, a judge of the 
superior court held that the general contractor’s low bid was not 
invalid because he carried an informal subbid, that is a subbid which 
was improperly signed. 

In another case, Poorvu Construction Co., Inc., v. Nelson Electrical 
Co., Inc., et al, in which I appeared as amicus curiae on behalf of the 
Associated General Contractors of Massachusetts, Inc., decided this 
month, the superior court judge held the general contractor could not 
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require the subcontractor to furnish a performance bond, since that 
provision has been left out of the new law. 

Mr. Forrester. May I interrupt you there? Is not that decision 
correct ? 

Mr. Hun. Well, I didn’t think so. 

Mr. Bortz. Were you on the other side? 

Mr. Hunvr. I thought that was implied in the contract between the 
general and the sub. The judge disagreed with me on that. 

Mr. Forrester. As I understand you, if the law did not specify that 
there would be a performance bond—am I correct in that? 

Mr. Hunt. The law did not; no. 

Mr. Forrester. What would be the gentleman’s reasoning? How 
would the gentleman reason that there would be ¢ 

Mr. Hunt. My reason, Mr. Chairman, is this: The contract between 
the sub and the general is made between the sub and the general, and 
the awarding authority has no part in it whatsoever. And therefore 
I believe that under the freedom of contract which any sub and gen- 
eral would have, the general could require the sub to give a perform- 
ance bond if he so wished. 

Mr. Forrester. I see what the gentleman is talking about. In other 
words, this court held that irrespective of whether there was any 
stipulation in the law as to the requirement, if the prime contractor 
insisted on one he was without his rights and could not do that. 

Mr. Hunvt. That is right. 

Mr. Borie. Will the gentleman yield? Of course, the mere fact 
that the general has the right to insist upon a bond opens the door for 
considerable fraud and collusion, does it not ? 

Mr. Hunt. Well, I don’t see it. 

Mr. Boyr1z. Did the court, in that decision, discuss the possibilities 
of collusion or fraud in demanding and approving bonds? 

Mr. Hunt. No; the judge did not. 

Mr. Boye. Can the witness conceive of a situation where in a mere 
thousand-dollar bid, it might dam up the free flow of bidding to insist 
that subcontractors go out and get performance bonds for little items 
involving a thousand dollars or 2 or 3 thousand dollars? 

Mr. Hunt. There are two ways of looking at that. One is that the 
general contractor should be so sure of his sub that he would not 
require a performance bond. 

The other is that if, as under the Massachusetts law, he is bound to 
take only the sub’s file, and he is not sure of those subs, if he wants to 
protect himself, the awarding authority, and the people doing business 
with the sub, he had better have a performance bond. 

Mr. Boxtx. I do not think a real problem exists when you are talking 
in terms of subcontractors whose bids have to do with 5 or 10 or 15 
thousand dollars or even $20,000. The size of the figure is not too 
important; but there is a certain figure where you hurt the whole busi- 
ness, impede the whole business, by asking a man to do a useless act; 
and the whole policy of the law is to eliminate people doing useless 
acts. I think for prime contractors to arbitrarily say in every one 
of these little subbids matters, “I want a preformance bond,” is prob- 
ably making a mouse scare a lion, because a lot of these subcontractors 
can buy and sell these general contractors. 
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Mr. Hunr. I think that is true, but also I think there is a problem 
in that connection which I would call to your attention, and which I 
go into a little further on in this testimony. 

Mr. Forrester. If the gentleman does not mind, I would say that 
that rule even applied on a thousand dollar contract; the same rule 
would apply even though it was a contract involving several million 
dollars. And very frankly, I had not caught the point there. I think 
the gentleman is eminently correct that certainly if there was nothing 
in the law that made any provision, the freedom of contract would be 
sufficient so that you could require a man to give you an indemnifying 
bond. 

Mr. Honr. That was my position. 

Mr. Forrester. Because, as I say, if it works that way with a thou- 
sand dollar case, it would work that way with a hundred million 
dollar case. 

Mr. Hunv. That is true. 

Some of the other questions which have arisen are whether failure 
to use the prescribed bid form will disqualify the lowest bidder; 
whether failure to include a treasurer’s check as bid deposit will dis- 
qualify the lowest bidder; whether failure of the awarding authority 
to estimate the value of the proposed work for both generals and subs 
for the purposes of bid security makes the proposal invalid; whether 
the use of informal subbids makes invalid only the item governed by 
the subbid or whether it makes the entire bid of the general contractor 
using the informal subbid invalid; whether subbids are illegal because 
they do not carry the corporate seal of the subbidder; and whether 
subbids are illegal because they are not signed by the subbidder. 

These and many other legal problems have arisen under the statute. 
It can easily be seen that such legal tangles result in increased costs for 
subcontractors and general contractors and for awarding authorities, 
uncertainties and delays in construction, and a general breakdown of 
centralized responsibility in the general contractor. 

It is also easy to see the trouble and work caused by these problems 
to the Government awarding authorities and the Department of Labor 
and Industries, which is charged with the responsibility of enforcing 
this act. Commissioner Ernest A. Johnson, of the Department of La- 
bor and Industries of Massachusetts, has stated publicly that he pre- 
fers to be relieved of the responsibility of enforcing this act, since 
its problems occupy nearly full time of two staff members and a great 
deal of his time and that of the department’s legal counsel. 

This statement was made by Commissioner Johnson to a legislative 
committee last Wednesday. It illustrates some of the testimony this 
morning, that the problem of enforcement, to the Federal Government 
and its departments, would be a costly one. Because if it cost that 
much in Massachusetts, you can see it would cost a great deal more 
with the much larger number of Federal contracts that there are. 

The opening of the 1956 legislature finds the demands for changes in 
the law have greatly increased. The fact that this is not satisfactory 
to any segment of the industry or the Government may be shown by 
the fact that the commissioner of labor and industries filed 1 general 
bill to amend 5 different sections of the law. My association filed six 
bills. One group of subcontractors, the Massachusetts Construction 
Industry Council, filed two bills. Another subcontractor’s group, the 
Associated General Subcontractors of Massachusetts, filed four bills. 
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The Massachusetts Federation of Labor (AFL) filed 2 bills; the State 
commission of administration and finance filed 2 bills; the City Solici- 
tors and Town Counsels Associations filed 2 bills; and 1 representative 
filed a bill to make the law extend to all construction carried on by 
public utilities. 

Truly, gentlemen, to enact even such a mild bill as S. 1644 would be 
to open Pandora’s box. 

Nor has this law resulted in more economical construction for the 
Commonwealth of Massachusetts. A committee to study school-con- 
struction costs, appointed by Governor Herter, made a report at the 
Fourth Annual Governor’s Conference at Amherst, Mass., on June 
21, 1955, in which it says: 

A State regulation adopted in 1954 (ch. 645, acts of 1954) requiring the filing 


ef an excessive number of qualified subcontractors’ bids is alleged to increase 
construction costs as much as 3 to 5 percent and cause undue inconvenience. 


This committee further stated: 


This act had a tendency to greatly complicate the bidding procedure, reduce 
the number of bidders, and increase the overall project costs. Estimates of 
this increased cost ran from 3 to 15 percent but committee studies disclosed 
that the increased cost was probably in the neighborhood of 2 to 4 percent. As 
a consequence the committee has petitioned the governor to request special legis- 
lation amending chapter 645 of acts of 1954 by increasing the size of items re- 
quiring a filed subbid from $1,000 to not less than $5,000. The committee has 
calculated that such an amendment, if adopted, will reduce the cost of school 
construction within the next 10 years by as much as $15 million and such a sav- 
ing is not at the expense of building space or quality construction. 

This evidence was given to the legislative committee last Wednes- 
day, February 29, by the same group. 

On January 1, 1955, the Boston Traveler said: 

The lowest bid submitted recently for the job (Waltham school) was $708,800. 
This is $270,000 more than the cost of a similar school which is nearing comple- 
tion in northeast Waltham. 

Legislation forbidding general contractors from shopping around for lower 
prices from subcontractors is given as one reason for the high cost. 

Mr. Forrester. Will the gentleman let me interrupt there? Now, 
one was the Waltham school. Where is that located ? 

Mr. Hunt. Waltham is a suburb of Boston. 

Mr. Forrester. Now, you refer to “a similar school which is nearing 
completion in northeast Waltham.” That is the same community; 
is that correct ? 

Mr. Hunt. That is correct. ‘ 

Mr. Forrester. The standards of labor and other prices would be 
about the same ? 

Mr. Hunr. About the same in both areas, 

Listing subcontractors will not result in an increased number of 
subbids. lai 

Under the Massachusetts Bidding Procedure Act, and especially 
since the 1954 amendments, general contractors in Massachusetts have 
found it difficult to obtain a satisfactory number of subbidders on 
public construction. I have already given you the statement of an 
impartial group, Governor Herter’s committee to study school-con- 
struction costs. Its report, including recommended legislation, was 
unanimously adopted at the Fourth Annual Governor’s Conference 
on June 21, 1955. 
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The Associated General Contractors of Massachusetts, Inc., made 
un independent survey of public construction jobs bid under this act 
in 1955 and found the following results. Of 87 local jobs studied 
from March 1 to October 20, 1955, the number of filed subbids in the 
various listed classifications in the statute were as follows: 


Number of bids 
Classification 
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In another survey over substantially the same period covering 34 
jobs under the ‘ aiedistion of the Commonwealth of Massachusetts Di- 
vision of Building Construction, the number of subbids in the classifi- 
cations listed in the statute were as follows: 





Classification 
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The above surveys, gentlemen, will give you concrete evidence that 
the Massachusetts law does not result in an increased number of sub- 
bids as compared with other public or private work where similar 
iaws are nonexistent or do not apply. Using the actual bidding condi- 
tions in our State as an example, this is concrete evidence showing that 
the Federal Government will not receive increased subbids if this 
Federal legislation is enacted. Without the statutory requirement 
in our State to use only filed subbids and with freedom to produce his 
own subcontractors, the general contractor will be able to give a more 
competitive and more satisfactory bid to the awarding wathority. As 
a result, the taxpayer will get a better job at a lower price. All sub- 
contractors will demand listings under this bill. 

S. 1644 provides, section 2 (a) : 

Each executive agency shall list in the bidding or contract documents relating to 
each lump-sum construction contract before accepting bids or proposals with re- 


spect thereto, each major category of mechanical specialty work involved in the 
performance thereof. 
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Here we immediately run into trouble, as the executive agency pro- 
ceeds at its peril in that it may neglect to list some subcontract which 
the prospective subbidder claims should be listed as a “major category 
of mechanical specialty work.” The result will be legal action and 
demands that each subtrade be set forth in statute as is done in Massa- 
chusetts. vet 

S. 1644 attempts to remedy this obvious confusion by stating in 
section 3, subsection 3: 

The term “mechanical specialty work” in connection with a construction con- 
tract means all plumbing, heating, piping, air-conditioning, refrigerating, ven- 
tilating, and electrical work. 

This gives seven categories. The bill, however, proceeds to create 
more confusion by stating: 

* * * including but not being limited to the furnishing and installation of 

sewer, drainage, and water supply piping and plumbing, heating, piping, air- 
conditioning, refrigerating, ventilating, and electrical materials, equipment and 
fixtures. 
I confess I am not sure just what the above phrases mean, but I am 
sure this section will cause confusion to the Government awarding 
authorities and their architects, and I am sure that you will have as 
many new bills filed as there are omitted subtrades, all seeking a statu- 
tory listing. 

In Massachusetts, the original statute required the listing in the 
proposal form of all such principal and minor subcontractors as the 
awarding authority shall designate. The various subtrades all 
demanded listings and the result was that the present Massachusetts 
law requires the listing of 14 categories with a 15 eatch-all phrase: 

(1) the work of any other principal or minor subcontractors for which the 
awarding authority deems it necessary to receive filed subbids. 

Despite these categories, the subtrades are not satisfied and two 
bills are filed this year with the Massachusetts Lagiietue, one to 
create a classification for “demolition” and one for “brick, stone, and 
cement work.” Iam sure you will find similar demands for listing in 
the Federal Construction Contract Act if it is passed. 

The chief argument set forth in testimony before the Senate sub- 
committee and before this subcommittee on the part of the proponents 
is that oy; ean J the subbids to be listed in advance of the contract 
award will prevent requiring the general contractor from bid shop- 
ping and the subcontractor from bid peddling. Under the Massachu- 
setts law, this has not been proven to be the case, Subbiders hold off 
until the last possible minute hoping to be able to underbid each other 
and to learn from unscrupulous general contractors what other sub- 
bids have been filed with a view toward reducing their bids, As a 
result, the ethical general contractor arrives at the deadline with very 
few subbids on which to base his bid and with no chance at all to give 
proper consideration to last-minute subbids, both as to price arid the 
reputation of the subbidder for financial responsibility and quality 
oA work. General contractors are not satisfied with the Massachusetts 

aw. 

Since our association in Massachusetts has had many conferences 
with subcontractors’ committees and with awarding authorities in an 
effort to understand the provisions of our law, since we have sent our 
members a great deal of information in regard to the law, and since 
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we have attempted to clarify the law rather than to repeal it, pro- 
onents of S. 1644 have asserted that we are satisfied with the law. 

e are not satisfied with our law. We feel it an unwarranted re- 
striction of free enterprise and freedom of contract. We are, how- 
ever, law-abiding citizens and recognize this law is the product of our 
democratic lawmaking process. We are doing our best to understand 
the law and to comply with it. When we see a defect, we attempt to 
correct it and we believe that in order to demonstrate the ineffective- 
ness of the statute, we must comply to the letter of the law. 

To illustrate one point—and this is the point Mr. Boyle brought 
out—we believe a general contractor should be able to require a per- 
formance bond from a subcontractor. We believe this protects not 
only the general contractor, but the subcontractor’s employees, his 
suppliers, the awarding authority, and the public. We were willing 
to incur the expense of a lawsuit to prove this point. If, however, 
the court finally rules the statute does not allow this, we will attempt 
to change the statute. In the meantime, all general contractors will 
warned to take no chances, to accept only those subcontractors known 
to be responsible regardless of the amount of their bids. We realize 
this will cost the awarding authorities more money and will prevent 
many of the smaller subcontractors from getting contracts, but we 
feel — course will be necessary to protect general contractors under 
our law. 

While the Massachusetts statute is a more drastic regulation of 

rivate industry than is S. 1644, it can easily be seen that such legis- 
lation of which S. 1644 is only the beginning, results not in fairer 
competition and lower costs, but in numerous legal tangles and delays, 
increased costs, and inconvenience to the public. 


CONCLUSION 


The Associated General Contractors of Massachusetts, Inc., believes 
S. 1644 is the attempt of a group of subcontractors to write a law giv- 
ing them special privileges. It is needless. It is an attempt to inter- 
fere by legislation with the right of freedom of contract. It will in 
no way attract a larger number of subbidders on Government con- 
tracts. It will not prevent shopping around. It will weaken the 
time-tested principle of cahbratined responsibility in the general con- 
tractor. By encouraging the selection of low nonunion subcontractors, 
it will cause labor disputes. It will increase costs of construction, and 
finally, it will open the door for a great demand for special legislation 
to give one group of contractors an advantage over other groups. 

Wherefore, the Associated General Contractors of Massachusetts, 
Inc., respectfully submits that S. 1644 should be defeated. 

Mr. Forrester. Anything further, Mr. Witness ? 

Mr. Hunt. That is all I Ton. 

Mr. Forrester. Mr. Miller? 

Mr. Mriter. I do not feel competent to question this witness too 
thoroughly, inasmuch as I was not present during the forepart of 
nie testimony. I do have 1 or 2 questions on some of it that I did 

ear. ; 

You state, at the bottom of page 6, Mr. Hunt, that: 


Nor has this law resulted in more economical construction for the Common- 
wealth of Massachusetts. 
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And then you refer to a committee to study school construction costs 
appointed by Governor Herter, in which they made certain recom- 
mendations. 

Mr. Hunt. That is right. 

Mr. Miter. In which it says that— 


A State regulation adopted in 1954 (ch. 645, acts of 1954) requiring the filing of 
an excessive number of qualified subcontractors’ bids is alleged to increase con- 
struction costs as much as 3 to 5 percent and cause undue inconvenience. 


That, of course, is not a provision of this Federal bill. 

Mr. Hunt. No; it is not. What I wanted to show, Mr. Miller, is 
poe your Federal law is a start in that direction. It could lead to 

at. 

Mr. Miter. I will go along with you on that, point by point. But 
I say that statement does not refer to the legislation before us. 

Mr. Hunt. No; it does not. 

Mr. Miter. You state also that they made recommendations, and 
a them one recommendation, you state, is that they recommend 
the filing of a subbid, to be required only in those cases of at least 
$5,000, rather than in the case of $1,000. 

Mr. Hunt. That is right. : 

Mr. Mitter. Now, of course, you realize that in our present bill we 
have a limitation of $100,000, as far as our contracts are concerned. 

Mr. Hunr. That is right. 

Mr. Murr. The committee appointed by Governor Herter did not 
oa any recommendation to repeal the statute in Massachusetts, did 
they ¢ 

Mr. Hunt. No, they did not. 

Mr. Miiter. Have you had an opportunity to see a letter written 
to this committee by Ernest A. Folinatia: the commissioner of labor 
and industries of the State of Massachusetts? 

Mr. Hunt. No. 

Mr. Mutter. Let me read it to you. It is dated March 2, 1956: 


Dear CONGRESSMAN LANE: We are familiar with the fact that the subcom- 
mittee of which you are chairman has been holding hearings on S. 1644 which 
has to do with the method of bidding on Government building contarcts, as pro- 
posed by those engaged in the construction industry, mechanical trades cate- 
gory. I have been given to understand that some reference has been made to 
the administration and enforcement of the act to create fair competition among 
bidders on public buildings which is Massachusetts General Laws, chapter 149, 
sections 44A to 44K, as amended by chapter 699 of the acts of 1941 and further 
amended by chapter 645 of the acts of 1954. 

nee the law was amended and became effective in September 1954 the de- 
partment of labor and industries has had considerable experience in the effective- 
ness of the law and its impact on public bidding procedure. I can say without 
reservation that our Massachusetts law has worked to the advantage of the State 
and its political subdivisions, of contractors and subcontracts, and labor in sta- 
bilizing. costs, creating relationships during the construction of the building 
projects. At no time have I heard of any organized group or individual in the 
construction industry criticizing the law or proposing ‘its repeal; there seems to 
be general satisfaction with the administration and enforcement of this law on 
the part of awarding authorities, bidders, labor, architects, and engineers. 

I am a firm believer in the principle of legislation that will overcome and elimi- 
nate shopping of bids which our Massachusetts law does. 


Would you care to comment on that? 

Mr. Hunt. I know that that is his opinion, that he thinks that the 
law is working. But I think it is hardly fair to say it has not been 
criticized. Because if you will follow through my statement, you will 
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see the various number of bills filed to amend it and clarify it, and you 
will see the court cases that have arisen under it; and certamly we have 
criticized it many times. And the commissioner himself has asked that 
the enforcement be taken away from his department, because it takes 
too much time and is too expensive. 

Mr. Miutier. Of course, as a lawyer, you know as well as I that the 
mere fact that any number of bills are introduced in any legislative 
body is really no proof of the pudding. 

In other words, we probably have introduced here in Washington 
every year thousands of bills, and I do not suppose we. actually pass 
more than a hundred. And generally speaking, at least I hope that 
those that are passed are pieces of legislation upon which consideration 
has been given and are really manifestations of some commonsense 
approach to the solution of a problem. And the mere fact that in 
Massachusetts, because of the existence of this statute, any number of 
bills was introduced, is no proof of the fact that the legislature from 
year to year ever does anything about them or that. the law is being 
constantly changed in the State of Massachusetts. 

Mr. Hunt. No. I think it is proof, though, that the people who 
filed the bills want to amend the law and that they are not satisfied 
with it. 

Mr. Miuuer. You say, in the question you brought up, of the prime 
contractor being entitled to require from the subcontractor a perform- 
ance bond. As far as we are concerned here, in dealing with this legis- 
lation, I know of no prohibition now to the Federal Government, or to 
the prime contractor, who should get a prime contract with the Federal 
Government, from demanding a performance bond from his subcon- 
tractor. Asa matter of fact, he does. 

Mr. Hunt. That is right. 

Mr. Mruzer. And as a matter of fact, if the subcontractor did not 
provide a performance bond, it would be a good reason for hine not to 
list him, or to have him removed. So that is not pertinent to the legis- 
lation which we have here. In other words, I think a lot of your state- 
ment, Mr. Hunt, goes (@) to a criticism of the details of the aah 
setts law, and (6) a criticism of hypothetical situations which might 
arise; but not so much to the merits of the bill which we are dealing 
with. 

Mr. Hunv. That is true, Mr. Miller, but I think I brought out that 
what I was attempting to show is that you were taking the first step 
along the path that Massachusetts has traveled, and that by so doing 
you are opening the door to a great many bills and a great many 
changes in the law, until you may unfortunately arrive at the position 
that we are in today. 

Mr. Mitzer. Of course, the mere fact that this would create work 
would be no deterrent to going into a field in which perhaps Federal 
action was necessary. 

In other words, if we felt that the enactment of this legis- 
lation would either result in more equitable treatment to subcon- 
tractors generally performing work on Government contracts or 
lead to a saving to the Federal Government, if it might require some 
work to pass the legislation this year; and of course no featilation 
generally is ever perfect in its original enactment, and almost every 
law that we have on the books has been amended to perfect it as a result 
of what has been found afterward, and it is only in the experience that 
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we have in administering the law that some of the defects become 
obvious, and then we move to correct it. And then in that way we have 
perfection, or at least as near perfection as human endeavor can pro- 
vide, in the laws that attempt to provide for the welfare of all of the 
people. So the mere fact that we might be opening the door to some 
work on the part of ourselves would not be to me any reason why we 
should fear going into this thing if, as a matter of fact, it would be 
good for the Government and good for our economy, and not only for 
the prime contractors but all of the specialty contractors who perform 
work on the Government contracts. 

Mr. Hunr. It was not just because of the fact that it might create 
more work that I brought these matters out. It was that by the very 
act of passing a law in which you in any way limit freedom of con- 
tract and limit the customs of an industry, you are opening the door 
to a great many problems, legal, administrative, enforcement, inter- 
pretation, and even in some cases, ethical. 

Mr. Mitier. But, Mr. Hunt, as you said, I would be the last person 
in the world to be interested in passing any law that would impair 
the freedom of contract. Might be interested in changing some cus- 
toms of the industry. 

Mr. Hunt. I can understand that. 

Mr. Muuer. In other words, what I am trying to say is that you 
have here a law in Massachusetts. You have recently a commission 
appointed by Governor Herter. They made no statement that this 
law ought to be repealed. They made no finding that the law was not 
working well for the people of Massachusetts, but recommended cer- 
tain changes in it, based upon its experience in administration. And 
here you have the commissioner of labor and industries of the State of 
Massachusetts, who says, after having administered a law, that he feels 
it is good for the State of Massachusetts. And all I am trying to say 
is that our law, as you have stipulated, is not nearly as cumbersome 
or nearly as broad or nearly as detailed as is the law of the State of 
Massachusetts. And all we are trying to do here is reach not cost-plus- 
fixed-fee contracts, not big hydro installation contracts, not contracts 
on foreign lands, not contracts lower than $100,000, but we are only 
trying to legislate in a field involving the expenditure of taxpayers’ 
money on Federal construction, in which we are not trying to destroy 
freedom of contracts or unduly hamper or restrict private industry. 

T-would be the last in the world to support any such measure as 
that or to support any measure which would in any way interfere 
with contractors dealing with other private individuals for private 
construction work that has nothing to do with the taxpayers’ dollar. 
It is only in the field, here, of Government construction, involving 
taxpayers’ dollars, that I feel perhaps, as Members of Congress, we 
have some responsibility. 

Mr. Hunt. I understand your aims. But it is our conviction that 
you are not going to get the benefits that you seek, and you are going 
to cause a lot more trouble than perhaps you realize. 

Mr. Mirier. Of course, there is one thing. If we pass it and it 
does not work, we can always repeal it. 

Mr. Hunr. It is awfully hard. 

Mr. Miter. If it is very bad, it is not very hard. 

That is all, Mr. Chairman. 


75969—56——-14 








204 FEDERAL CONSTRUCTION CONTRACT ACT 


Mr. Forrester. Thank you. 
The next witness is Mr. John J. Foley. 
Do you have a prepared statement, Mr. Foley ¢ 


STATEMENT OF JOHN J. FOLEY, CHARLES H. TOMPKINS C0., 
WASHINGTON, D. C. 


Mr. Fotxy. Yes, I do. And with your permission, sir, I would like 
to read it. 

My name is John J. Foley, from the Charles H. Tompkins Co., of 
Washington, D. C. We engage in construction in Washington and 
many other parts of the country. My duties with this company are 
to evaluate all subbids at the time of bidding and to eventually award 
the phase of specialty work to the successful subcontractor. 

I have here a pamphlet titled “This Is America.” It carries a sub- 
title “A Report on How Management of Top American Business 
Buys Construction Services.” This pamphlet is published by the 
liaison committee of the mechanical specialty contracting industries 
and it is stated that the contents are taken from the public official 
records of the Senate Judiciary Committee, July 1955. 

The purpose of this pamphlet is to show that prominent business 
organizations employ the procedures prescribed by S. 1644 in the 
purchase of construction. 

Senator Kilgore, prior to the hearings in the Senate, sent question- 
naires to some 27 industrial companies and a number of private in- 
stitutions and municipalities requesting them to state their procedures 
in awarding contracts for construction work. The pamphlet concerns 
itself with 26 industry firms that replied and states that 46 percent 
of these companies employed the procedures prescribed by 5S. 1644 
and excerpts from the replies received from the companies are printed 
in the pamphlet. The excerpts printed, however, do not in most 
cases state the positive facts contained in the replies received from 
these companies. 

We have made a thorough study of these replies as they appear 
in the official transcript of the hearings held by the special subcom: 
mittee of the Senate Judiciary Committee in July 1955. On page 4 
of the pamphlet the names of these companies are listed. P chall 
not attempt to read any of these replies in their entirety as they all 
appear in the transcript of the hearing. I would, however, like to 
call your attention to just a few of the positive statements which appear 
in these replies. 

Let us take, first, the reply from the Armstrong Cor’ Co. which 
heads the list. We quote: 

We do not require that the subcontractors be identified in the bid proposals 
submitted. However, the award of a contract on our part is predicated on the 
approval by us of all subcontractors either prior to the start of the project or 
prior to the start of any phase of the work in which the subcontractor may be 
involved. 

Let us refer to the reply from the Consolidated Edison Company of 
New York. The pertinent statement in their letter reads as follows: 


Construction contractors are required to submit the names of subcontractors, 
if any, after the award of the prime contract and such subcontractors must be 
acceptable to the company. 
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Now may we quote from the letter of the Ilinois Bell Telephone 
Company of Chicago: 

Our proposal forms frequently invite the prime contractor to specify his prin- 
cipal subcontractors but we do not require it. Instead, we retain the privilege 


in our basic specifications for the architect to approve or reject subcontractors 
on the basis of their qualifications, following the award of the general contract. 


R. H. Macy & Co., Inc., states: 


We do not require prime contractors to specify in their bids the names of 
the particular subcontractors which they intend to use if awarded the contract. 

Let me read a pertinent paragraph from the reply of the Socony 
Mobile Oil Co., Inc. : 


At the time of submitting his proposal he— 
the general contractor— 


is requested to indicate what categories of work he proposes to subcontract but 
he is not required to submit the names of the people to whom the subcontracts 
would be let. As the job progresses and subcontractors’ bids are submitted, the 
owners’ engineers have the right to review the bids and assist in the selection 
of the subcontractor. 


Now may we quote from one more of these replies? This is the letter 
signed by the president of the United States Steel Corp.: 

As a general rule we do not require contractors to name the subcontractors 
which will be used in performing work being quoted to us. Our experience would 
indicate that with the exception of unusual circumstances such a requirement 
would not be advisable. In addition, it is our feeling that the advantage of 
competition among subcontractors might be lost if such a condition were imposed. 

The transcript of the Senate committee hearing records that Senator 
Kilgore sent letters to some municipalities asking them the same ques- 
tions that he asked of the industrial companies. t me quote from the 
replies of two of these cities. First the city of Detroit: 

We have a standard provision in all our construction contracts that all subcon- 
tractors must be approved by the city even though they are not required to be 
named in the proposal. With such provisions we have experienced little diffi- 
culty in securing competent, responsible subcontractors. Likewise we have had 


few, if any, complaints from unsuccessful subcontractors regarding price cutting 
by prime contractors. 


This was signed by the city engineer. And from the city of Austin, 
Tex.: 


The city of Austin’s policy regarding these contracts may be clarified under 
provision 1 of your letter, namely, that one contract is let to a prime contractor 
without any requirement that mechanical specialty subcontractors or other sub- 
contractors. be named or approved. We have found this to be the best policy to 
follow to protect the public’s interest. Also I believe that it is the most economi- 
cal way to handle these contracts. It is not the purpose of the city to try to police 
the ethics of the construction industry. 

This was signed by the mayor of Austin. 

We could quote from several other letters pertinent paragraphs quite 
similar to these we have already quoted. ; 

The facts are these: Of the 26 replies to Senator Kilgore’s question- 
naire, 3 companies, Colgate-Palmolive Co., the Dow Chemical Co., and 
the Ford Motor Co., will follow the procedure prescribed by S. 1644. 
The General Electric Co. occasionally follows this plan but not always. 
The Minnesota’ Mining & Manufacturing Co. has no set procedure. 
Many of its contracts are cost-plus contracts, and this is also true of the 
Monsanto Chemical Co. As a matter of fact, 20 of the 26 companies 
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listed do not follow the procedures prescribed by S. 1644. A few of 
these companies award separate contracts for the mechanical special- 
ties. All the rest follow the procedures which are commonly followed 
today in private industry and which are also followed by the agencies 
of the Government, the statements in the pamphlet to the contrary 
notwithstanding. 

This procedure may be described as follows: After the prime con- 
tractors’ bids have been opened and the successful bidder has been 
selected—and this often takes several days of study by the awarding 
authority—the contractor is called in and asked to name the-mechani- 
cal subcontractors he proposes toemploy. He may also be requested to 
name the brands of cement, plaster, and other materials he will use. 
After approval has been given by the awarding authority, the con- 
tractor is permitted to proceed. It should be noted that all this takes 
place after the bids have been opened and that the naming of subcon- 
tractors is not required in the bids. The awarding authority has the 
prerogative to approve or reject the subcontractors submitted. 

The following excerpt is extracted from an actual contract of the 
Corps of Engineers which is in accordance with the Armed Services 
Procurement Regulation : 

GC-—6. Subcontractors. At the request of the contracting officer, the contractor 
shall notify the contracting officer, in writing, of the names of all subeontractors, 
together with a summary of the extent and character of the work to be done by 
each subcontractor. 

The Air Force procurement instructions for construction in accord- 
ance with the Armed Services Procurement Regulations states: 


7-3104.2. Approval of subcontracts. If the contract price is in excess of $2,000, 
insert the following clause: 


“Approval of subcontracts: No contract shall be made by the contractor with 
any other party for furnishing any of the completed or substantially completed 
articles of work herein contracted for without written approval of the contract- 
ing officer as to sources. The United States Navy Contract Administration 
Manual states under the title “Low Bidders”: It is also desirable that the bidder 
recommended to be requested to disclose his list of subcontractors in the same 
manner that he is required to prove the adequacy of his organization.” 

The Atomic Energy Commission contract in their supplement A to 
the Standard Form 23A includes under the subtitle “Subcontractors” 
the following: 

No part of the contract work shall be performed by a subcontractor except 
with the express prior written concurrence of the contracting officer. 

So it is the customary procedure that the Government agencies re- 
quest the names of the subcontractors at the time of signing the con- 
tract exactly the same procedure as employed today in the private 
field. This practice is entirely acceptable to the general contractors. 
In most cases it assures satisfactory relations among all parties to the 
contract. Obviously this procedure is very different from the process 
specified in the legislation which requires the naming of the mechan- 
ical subcontractors in the prime contractor’s bid before he has had an 
opportunity to analyze the subcontractor’s bids adequately. Many of 
our contractors perform construction work for a number of the firms 
listed in the pane to which we have referred and they are entirely 
familiar with the bidding and awarding practices of these firms and 
are generally satisfied with them. 
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From these comparisons and using the proponents’ own promotional 
material as evidence, I think I have adequately shown you that the 
contract procedure used in Federal construction by the Government 
awarding agencies is identical with the procedure used in private 
business. 

We are opposed to the proposed bill S. 1644 for the following 
reasons. 

It is hoe ees in that it protects in essence the subcontractors 
for mechanical and electrical work but gives no protection to the other 
subcontractors or the sub-subcontractors. 

I would like to point out that it does not eliminate peddling before 
bid time. I wish I could take you into the general contractor’s esti- 
mating department on the night before a bid goes in. 

If the bid goes in to a city distant from the general contractor’s 
home office, he usually has a suite of hotel rooms and he will find many 
of his subcontractors and competitors in the same hotel. 

If the bid goes in his hometown he will find the hotels in that city 
filled with his competitors and subcontractors. 

Generally he is working until 3 or 4 o’clock in the morning with his 
entire estimating staff. it we assume that a bid goes in at 11 in the 
morning or 1 in the afternoon, his office is filled with subcontractors 
and many of the mechanical and electrical subcontractors all checking 
to learn the low bid in their line and all offering to cut under it. 
These men go from office to office, from hotel to hotel, attempting to 
obtain the lowest price available. 

So, peddling or shopping is not confined, as indicated by the pro- 
ponents of the bill, entirely to general contractors. Peddling before 
bid time would not be eliminated by the proposed bill. 

The proposed bill will result in increasing the cost to the Govern- 
ment for it will add to the cost of administration on the part of the 
prime contractor. 

The proposed bill is unworkable in many respects. The average 
bid submitted on the average Government contract contains one or 
more alternates. Alternates may, and generally do, affect the me- 
chanical or electrical prices. 

In 1952 we bid on a job in West Virginia where there were 14 alter- 
nates and each alternate affected mechanical and electrical work. 
Until it was known which alternate was accepted by the Government 
it was impossible to determine which mechanical or electrical sub- 
contractor was low. 

Therefore, to follow the policy set forth by the bill it becomes 
necessary for the general contractor to submit with his bid the names 
of all of the mechanical subcontractors and all of the electrical 
subcontractors. 

Only in this way could he comply technically with the provisions 
of the bill in the case of contracts where there are many alternates. 

Some Government agencies require bids to be submitted on an item 
basis. They reserve the right to accept any or all of the items. 


Frequently the items are broken down into mechanical equipment 
such as conveyors, conveyor scales, electrical substations, outside 
utilities, and so forth. 

In many cases mechanical and electrical subcontractors do not 
include all of the items. With subbids coming in within one-half hour 
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before bid time, it is extremely difficult for the general contractor to 
appraise and analyze subbids. It would become far more difficult 
for him to obtain, after analysis, the names of the low subbidders. 
This can only result, under the provisions of the bill, in general con- 
tractors using a high complete subcontractor’s bid, and such procedure 
can only result in increased cost to the Government. 

To give this committee a concrete example, I would like to refer to 
subbids received by our company on the hospital in Augusta, Ga., 
which we bid in February 1953. 

We were not the low bidder. The total cost of the project was ap- 
proximately $10 million. We received subbids on steam generating 
and distribution, plumbing, heating-processed steam piping, air-con- 
ditioning and ventilating, and refrigeration. 

There were four alternates involved in the mechanical work just 
mentioned. The low mechanical base bid was $2,375,000. 

This subcontractor added for alternate B, $13,000; for alternate C, 
$76,000; for alternate D, $18,300; and for alternate E, $8,000. 

The second subcontractor’s base bid was $2,379,000 to which he 
added for alternate B, $10,500; for alternate C, $74,000; for alternate 
D, $18,500, and for alternate E, $9,900. 

Had the Government accepted B and C the second bidder would 
have been low. It would have been impossible for the general con- 
tractor to name the low bidder until he knew which alternates would 
be accepted. 

On this same project bids were received for electrical work, in- 
cluding outside distribution, yard lighting, and lightning-protection 
system. 

The low base bid was $920,000 to which was added for alternate B, 
$8,500, and for alternate D, $12,500. The second base bid was $923,300 
to which was added $3,200 for alternate B and $5,332 for alternate D. 
Again it was impossible to determine which was the low bidder until 
it was known which, if any, alternate would be accepted. 

To give a few more examples, we bid in April 1954, the Air National 
Guard facilities at Andrews Air Force Base. The total cost of the 
job was in excess of $500,000 but was bid in 3 parts. 

Part A, the hangar; Part B, the motor service shop; and, part C, the 
paint and oil and dope storage. 

The Government reserved the right to accept any one or all parts 
of the bid. Analysis of the 3 low snckten subbids shows one electri- 
cal subcontractor bid $47,471 for part A, $3,885 for part B, and $160 
for part C. 

Another electrical subcontractor showed his bid as $47,350 for part 
A, $4,025 for part B, and $125 for part C. 

A third electrical subcontractor shows $47,000 for part A, $5,300 for 
part B, and $190 for part C. 

Under the proposed bill it would have been necessary to name all 
three of the electrical subcontractors. It would not have been possible 
to determine which one was low until it became known which parts of 
the estimate would be accepted by the Government. 

In January 1955, our office submitted a bid for a chapel at St. Eliza- 
beth’s Hospital, Washington, D.C. The total amount of this bid was 
$238,000. There were three alternates, all affecting electrical work. 
Any 1 of 3 electrical subcontractors could have been low depending 
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upon which alternates were accepted by the Government. It would 

therefore be necessary to name all three. 

ane situations are the rule rather than the exception in bidding 
ay. 

In'many instances a subcontractor for mechanical work will elim- 
inate electrical controls for his equipment, excavation and concrete 
foundations. The electrical subcontractors, in like manner, frequently 
fail to include electrical controls for mechanical equipment and con- 
crete bases for some of their equipment. 

In other instances you find electrical controls specified in both the 
mechanical and electrical specifications due to the writing of specifica- 
tions by two separate engineers, and if both subcontractors include 
the eenseee there is an overlap and it becomes necessary for further 
analysis. 

ith bids coming in one-half hour before bid time it is necessary for 
the general contractor to appraise such items hurriedly, sometimes 
inaccurately, in order to obtain an all-inclusive figure. 

At. the time the bid is submitted the contractor would be unable to 
know who the subcontractor would be for these individual items. 
Under the proposed bill it would become necessary for the general 
contractor to use a protective bid which would probably be higher 
than the lowest combination he might be able to obtain. This pro- 
cedure would only serve to increase the cost to the Government. 

Subcontractors are usually unable to compute their final and best 
price until after they know who will be the general contractor, how he 
plans to operate the project, to what extent he will coordinate his 
work with the work of other subcontractors and with the subcontrac- 
tor in question. In addition, the general contractor should be left 
free to select the subcontractor who will cooperate and coordinate 
his work with him in the interest of securing the most economical re- 
sult in cost, as well as in time. Thus, on the basis of experience, the 
general contractor may determine, after further study and negotia- 
tion, the best result can be achieved by selecting a subcontractor other 
than the one who made the apparent low bid. 

The proposed bill may foster price-fixing on the part of subcon- 
tractors. One cannot be unmindful of the days of the blue eagle, and 
I refer to NRA, when bid depositories were the rule instead of the 
exception. The existing bill may bring back a similar or parallel 
situation. Under such circumstances, groups of subcontractors in the 
respective trades could file bids and decide among themselves which 
one of them would take each job. We are not saying that this will 
occur, but we are saying that it is a possibility which should be 
seriously considered by this committee before passage or recommenda- 
tion of the current bill. 

It has been our experience in the past that on some occasions the 
subcontractor we have used for the low bidder on mechanical or elec- 
trical work has, after the contract has been awarded to us, withdrawn 
his bid. He has stated that he has made a mistake and cannot pro- 
ceed with the job on the basis of the bid submitted to our office. This 
bill does not protect the general contractor from such losses. 

Attention is invited to the fact that negotiation for a subcontract is 
a two-way proposition. This bill, in our opinion, is a bill to protect 
the subcontractor against his own weakness and his desire to obtain 
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a contract for a price. There is nothing in the law to prevent the gen- 
eral contractor from obtaining a job at less than his cost. 

As a matter of fact, the Government insists that the general contrac- 
tor submit a bid bond to protect the Government against the general 
contractor withdrawing his bid. A contract is a meeting of minds. 
It is a joint understanding between two firms or individuals to do 
something. It is ierposatble for any contractor to force a subcontrac- 
tor "4 take any work unless the subcontractor desires to perform the 
work. 

The thought was expressed in July 1955 that subcontractors were 
refusing to bid on Government work due to the absence of the pro- 

osed law. This has not been our experience. On the Senate Office 
3uilding, which was bid in September 1955, 6 electrical bids and 5 
mechanical bids were received. On a hospital job, bid in October 
1955, 4 electrical bids and 5 mechanical bids were received. 

It has been stated by some of the proponents of the bill that much 
money has been spent in making estimates, and because such sums are 
expended they feel they are entitled to consideration in connection 
with the awarding of a subcontract. The Government has never 
expressed any concern over the sums expended by prime contractors 
in making estimates. The records are full of estimates for prime 
contracts where all bids have been thrown out and the job has been 
readvertised because the amount of the original bids exceeded the 
amount of the appropriation. 

Such expenditures have been accepted by general contractors as one 
of the vicissitudes of the business, one of the risks that they assume 
in entering into competitive business. 

The general contractor has in recent years been burdened with innu- 
merable regulations and laws concerning the conduct of his business. 
He has been required to expend tremendous sums in overhead to 
comply with the laws and regulations pertaining to his business. 
Your attention is invited to a few of the labyrinth of laws and regu- 
lations which control him. There is the Miller Act, which makes 
him responsible for the debts of his subcontractors on a Govern- 
ment job. 

Next comes the Davis-Bacon Act, which controls wage rates. Of 
course, there is the Renegotiation Act and the Copeland Act, all of 
which control his business. There are many State laws, including the 
right-to-work law, affecting his business. 

We in recent years have been controlled by the Office of Price Stabi- 
lization, Wage Stabilization, and National Production Authority with 
respect to priorities. 

It is my understanding that those three regulations are or will be 
on a standby basis for use in an emergency. They in turn will serve 
to increase the general contractors’ overhead and paperwork if and 
when they are put into effect again. 

After his contracts are completed, his accounts are reviewed by 
the Comptroller General, who has in some cases ruled that he is entitled 
to no payment because the contracting officer has expended funds with- 
out proper authorization. 

In such cases the general contractor has to wait until an act of Con- 
gress or some other means is brought forward to relieve him of the loss 
from such problems. 
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After all of these regulations have been complied with, he has the 
problem of being a tax collector for the Government, in that he is 
required to make voluminous records of withholding taxes and submit 
them to the Government. 

All of these involve records and countless accounting. When he is 
through with all of the regulations and voluminous recordkeeping 
that is required by the Government, he still has to comply with all of 
the union regulations, and today, in the majority of instances, he has 
the additional burden of contributing to welfare funds for the various 
unions. Why should it become necessary to further burden the gen- 
eral contractor, who is already distraught and suffering from numer- 
ous regulations, laws, and paperwork, with another law? 

If the passage of laws to control the construction industry continue, 
it is entirely possible that you may legislate the general contractor out 
of business. 

This bill, if passed, will restrict free enterprise. It will minimize 
competition. In our opinion, it is unworkable, and it will not serve a 
useful purpose insofar as the construction industry is concerned. As 
a matter of fact, it will vastly increase the cost to the Government of 
its many projects. 

In my opinion, that cost would involve, first, the cost to each Gov- 
ernment agency of policing this law; there would be attendant records; 
it would involve cost of records to the contractor and quite a bit of 
paperwork to him. 

And to repeat that which has been said many times—an old 
axiom—competition is the life of trade. Let us keep it. That is all. 

Mr. Forrester. Does that conclude your statement ? 

Mr. Forry. Yes, sir. 

Mr. Forrester. Are there any questions, Mr. Miller ? 

Mr. Mitter. Of course, Mr. Foley, many of these things you are 
talking about, as for restrictions and regulations upon the construction 
industry, have nothing to do with the Government contracts. They 
are just general regulations that prevail in your industry in regard to 
all-your activities, whether in private business or with the Government. 

Mr. Forry. That is true. 

Mr. Muzer. And, of course, all of those things apply equally to 
subcontractors, do they not ? 

Mr. Forry. That is true. 

Mr. Mitier. And subcontractors were just as thoroughly regulated 
by Price Stabilization, Wage Stabilization, and the National Produc- 
tion Authority as the prime contractors. Is that right ? 

Mr. Forry. Not quite, sir; because all of the paperwork in handling 
those things and getting priorities emanated from the general con- 
tractor’s office. 

Mr. Mixer. But all of those companies have unions, too. Do they 
have to contribute to welfare funds ? 

Mr. Forry. That is true. 

Mr. Mirer. And they have the same problems as the prime 
contractor ? 

Mr. Fotry. That is correct. 

Mr. Miirr. And with all of these impairments you have not 
noticed any lessening in the competition among prime contractors for 
Government contracts, have you ? 
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Mr. Fortry. At the moment, no, sir. I would think there would be 
if this bill went through. 

Mr. Murer. You pointed out that without this bill there has not 
been arty absence of competition among subcontractors ? 

Mr. Fotry. No, sir. 

Mr. Mitirr. And even with all of these hardships which you recited, 
that the general contractors today are facing, there is still plenty of 
competition in the field among the prime contractors for all contracts, 
including Government contracts ? 

Mr. Forry. Very definitely today, sir. 

Mr. Mixer. I get a little concerned because I don’t know anything 
about this business, and I stipulate that for the record. But as a 
general rule, Mr. Foley, how long a period elapses between the time 
of the Government agency, say, advertising for bids and the date when 
the bids are to be received ? 

Mr. Forry. As an average, sir, it may run anywhere from 30 to 45 
to 60 days. 

Mr. Miner. Thirty to 45 to 60 days? 

Mr. Foutry. Yes, sir. 

Mr. Mittrr. Why is it in this industry that people are running 
around hotel corridors at 3 o’clock in the morning just hours before a 
bid is to be submitted to get subcontract estimates and make up a bid, 
and so forth ? 

Mr. Forry. It is the selfish nature of the individuals, I suppose. 

Mr. Mitier. What was the answer? 

Mr. Fotey. It is the selfish nature of the individual trying to get an 
advantage over his competitor and know what his competitor’s price is. 
J mr. Miter. Dont’ you think this legislation might help that a little 

it? 

Mr. Fotry. I don’t think so. 

Mr. Minter. We would be glad to save you the expense of these hotel 
suites. 

Mr. Foteyr. I dont’ think it would save that. We still have to get 
a whetted-down bid. I do not think the legislation would in any way 
detract from one subcontractor trying to find out beforehand what his 
“ee itor is bidding. 

Mr. Miter. On the top of page 7 you said that peddling or shop- 
ping is not confined, as indicated by the proponents, entirely to general 
contractors. 

Peddling before bid time would not. be eliminated by the proposed 
bill. Is that correct? 

Mr. Forey. That is correct, sir. 

Mr. Muier. Of course, that is my very point. I am all for com- 
petition before the bid is submitted. But the point that we are trying 
to get at is that we are all in favor of the competition that can exist 
prior to the time that the bid is submitted to the Government, but that 
’ the shopping and the competition does not occur after the bid is sub- 
mitted because all of the competition which precedes the submission 
of the bid inures to the benefit of the Government. 

Mr. Fotry. That is right. 

Mr. Muier. And all of the competition which follows the submis- 
sion of the bid to the Government inures to the benefit of the prime 
contractor. 
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Mr. Foner. I disagree with you there in the sense that any shopping 
as such, or any reduction in the cost of the mechanical work below the 
lowest bid that is on the market accrues to the Government in the 

eneral contractor’s bid if he elects to take the risk to use that low- 
udget figure, or, as Mr. Rooney termed it, a compromise figure. The 
Government has the benefit of it. 

Mr. Minter. In which event ? 

Mr. Fotey. In the event that the general contractor elects not to use 
the lowest subbid that he has, feeling that the work is not worth that. 

Mr. Mituer. Yes, but Mr. Rooney also testified, if I remember his 
testimony correctly, that after he uses a compromise bid of a specialty 
contractor for the purpose of estimating his prime bid, that then a 
compromise bid, in its very essence, is subect to up-and-down nego- 
tiations thereafter if he is awarded the contract. And if he is able to 
negotiate that compromise figure downward he gets the advantage, not 
the Government. 

Mr. Fotey. That is correct. But, by the same token, Government 
has the advantage in the overall picture of bids where he has to pay 
more for that particular item than he has in his bid. There is a com- 
pensating factor. 

Mr. Muuer. I don’t follow you there. 

Mr. Fotxy. If you were building two jobs, sir, and if we, in turn, 
used a million dollars for a.mechanical specialty bid in each job, and, 
in turn, we bought one job for $900,000 and had to pay $1,100,000 for 
the other job, the Government in the end would only be paying $2 
million for the mechanical work per se in the general contractor's bids. 

Mr. Murr. Because of the fact that one bid was bid too low and 
the other was bid to high. Is that not what you are saying? 

Mr. Forry. Iam saying 

Mr. Mrtier. You are saying where you may lose $50,000 on one you 
make it up on another. 

Mr. Foxtry. I am saying this: you are pointing out that it would 
accrue to us solely. But I say that it also accrues to the Government, 
that when we have to take a loss on compromise bids the Government 
has the benefit of our loss at that point. 

Mr. Muurr. That is correct. But what we are trying to eliminate 
here is this haphazard proposition of making on the peanuts what you 
lose on the bananas. We are trying to get away from this haphazard 
compromise proposition wherein you make up on one contract what 
you might have lost on another in an effort to arrive at some procedure 
wherein the specialty contract items as incorporated in the prime bid 
are firm, are realistic, are honest and are fair estimates for the work to 
be done in every case, and that in competition before the submission of 
the prime bid in those fields that the Government would then get the 
benefit of the competition at that time, but still the bid would be 
realistic and fair because the contractor would not accept the bid un- 
less it were fair. 

And he always has the right, of course, under this bill, to change 
the specialty contractor if for any reason he finds him to be irresponsi- 
ble or unable to perform, or for any other reason that might be satis- 
factory to the contracting officer. 

Mr. Forrey. At that point you look at it through rose-colored glasses 
in the sense that the mechanical subcontractors are presumed, once 
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this bill goes into effect, to narrow their bids down to the bottom dollar 
of competition in the matter. 

Let us presume for the moment that because of the peculiarities of 
the way jobs are bid today and these boys trying to find out what the 
other chap’s bid is before they give their bottom bid, that at that point, 
knowing that they are not going to have to negotiate with anybody. 
once their bid goes in it stands on its own feet. You are presuming 
that — will give their bottom dollar and that the benefit at that 
point will accrue to the Government. I am of the adverse opinion and 
do not feel that the competition would develop as such. 

Mr. Mire. That is the general history of competitive bidding. It 
may not work in this case. 

I am just as strong as you are. As you repeated in your statement 
on the last page, “competition is the life of trade, and let’s keep it.” 
Perhaps this legislation might not allow that competition when Gov- 
ernment money is being used. But I would like to see that competition 
benefit the Government instead of the prime contractor. It depends on 
where the competition comes and what stage in the game. 

There will be competition. Don’t worry about that. 

Mr. Fotry. I presume there will be, sir. 

I can only add one thing to my statement here, and that is that, all 
things being equal, with the restrictions that this bill would place 
upon a general contractor, and having a choice in a conflict of bid dates 
between a Government project and a private project, I, as an individ- 
ual would recommend to my principal to bid the private contract over 
the Government project. That is not the case as it exists today. Now 
IT would recommend that we bid the Government job. 

So that what you might gain in your contention is correct. in the 
way of additional competitive subbids, but I feel strongly that you 
would lose in competitive general contractors’ bids. 

Mr. Miiier. We would have to wait and see, 

Mr. Fotry. Surely. 

Mr. Miter. Just one more question. 

I notice here that you refer to many Government regulations already 
in existence. You quoted GC-6 in regard to armed services procure- 
ment negotiation, and approval of subcontracts, and the Atomic 
Energy Commission and so forth. 

Mr. Fotry. Right. 

Mr. Miter. Now, of course, all of those, in substance, state that the 
Government or the contracting agency or the contracting officer has 
the right at some point at the beginning of the work, or at some time 
in'the general performance of the contract to demand the name of the 
subcontract. 

Mr. Forry. Correct. We do not contest that. 

Mr. Mitirr. And the amount of the subcontract bid. And the con- 
tracting officer reserves the right to approve or disapprove. 

Mr. Forry. Right. We donot contest that. 

Mr. Miuirr. Do you have any alarm about all those provisions ? 

Mr. Fotry. Not at that point. 

Mr. Miter. Do you have any alarm about the fact that they could 
make the Government a privity contractor for the subcontractor ? 
Mr. Fotey. Under this bill ? 

Mr. Mrrer. Yes. 
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Mr. Fotry. Iam notalawyer,sir. But when a condition is imposed 
upon a general contractor by the Government, I can foresee that there 
is > posnnalty that the Government would become privy. 

r. Mixture. There is a possibility without this Mill because all of 
the things you have recited on page 5 are now in existence, such as the 
right of the contracting officer to demand the name of the subcon- 
tractor, and the right to reject the subcontractor. 

If this bill is going to open up the possibility of the Government 
being privy to a contract with a subcontractor, or would increase the 
extent and scope of the Government's liability, so will these things 
just as much that are already in existence. 

Mr. Forey. They are already in existence. 

Mr. Mixxer. It won’t increase that. 

Mr. Forry. I do not want to have you misconstrue my meager 
knowledge of the law, sir. I am approaching it from a practical 
standpoint. 

Mr. Miuier. You are in the business. You are familiar with those 
regulations ; otherwise you would not have testified to them. 

You will say that, in substance and in words, they are just about 
what this bill requires except the timing is different. That is all. 

Mr. Fotry. And a different form. 

Mr. Murr. But the timing is different. In substance the form is 
the same. 

Mr. Forrester. Is that all? 

Mr. Mitxer. Just one last question. 

You talked about these other industries, and so forth, that use the 
other system. 

Mr. Fotey. Right. 

Mr. Miturr. Of course, as a matter of fact, I am fully aware of the 
fact that your comment is fair and justified inasmuch as the Senate 
committee relied to a certain extent, and the late Senator Kilgore 
relied on it in arriving at some conclusions about this bill. But you 
will agree with me, of course, that they actually are not similar situa- 
tions because in private industry at any time you can throw in any 
bid you want to and they can take the highest bid if they want instead 
of the lowest one. 

Mr. Fotery. That is correct. 

Mr. Muuer. Or they can tear them up and do anything they want. 

Mr. Fotry. That is correct. 

Mr. Mitter. In the case of the Government, once the bids are opened 
the low responsible bidder is there, and that is the end of the Govern- 
ment’s recourse. 

Mr. Fouxy. Correct. 

Mr. Muuer. That is all. 

Mr. Forrester. Now I believe that concludes all of the witnesses 
who were to testify on direct. Is that correct? Or have I overlooked 
anyone ? 

Mr. Dan MacDownatp (secretary, California Pipe Trades Council). 
Mr. Chairman, I am from California, and I would like permission to 
make a few comments, if possible. 

Mr. Forrester. Now just who are you, sir? And are you in re- 
buttal or are you on direct or what? 
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Mr. MacDonatp. No. I amhere on another matter, but I represent 
the plumbers’ organization in the State of California. I would like 
to supplement the remarks of our general president in favor of the 
proposed legislation. 

r. Forrester. When you say ee I assume you mean in 
rebuttal. So let me get through with the direct. 

Now, Mr. Reporter, Chairman Lane has turned over to me a tele- 
om with a note here that he wants this telegram read into the record. 
So I will read it at thistime. It is dated February 8, 1956, and signed 
by L. A. Moore, manager, Associated General Contractors. It is from 
Anchorage, Alaska. It is addressed to the Honorable Tom Lane, 
chairman, Subcommittee No. 2, House Judiciary Committee, Wash- 
ington, D. C. 


Respectfully request your support in opposing enactment of 8S. 1644 which 
seriously jeopardizes strategic projects of 55 contractors performing critical 
and highly secret defense construction in this territory. As stated by Presi- 
dent Eisenhower this is tactical area that justifies special treatment for ap- 
propriations to continue as rampart of defense. S. 1644 will complicate and 
in some instances nullify the efforts of general contractors to coordinate pro- 
grams with Department of Defense military schedules so critical that they 
are progressed throughout winter temperatures as much as 50° below zero. S. 
1644 would create complications that would necessitate use of force account 
and troop labor thereby depriving skilled craftsmen of employment and result in 
excessive costs equivalent to wasting public funds. It is impossible to apply pro- 
visions of S. 1644 in territory that is comparable to combat area where all phases 
of mechanical work must be sought out and contracted under greatest of handi- 
caps. We urge defeat of S. 1644 and request this telegram be made part of 
record of hearings. 


As I understand it, all of those who have been listed have testified. 


That being true, the gentleman from California I believe said he 
wanted to say a few words. 

Mr. MacDonatp. Just a few short comments. 

Mr. Forrester. Take the stand and identify yourself to the re- 
porter, and we will be glad to hear from you at this time. 


STATEMENT OF DAN MacDONALD, SECRETARY, CALIFORNIA PIPE 
TRADES COUNCIL, SAN JOSE, CALIF. 


Mr. MacDonatp. My name Dan MacDonald. I am secretary of 
the California Pipe Trades Council, 1452 North Fourth Street, San 
Jose, Calif. 

Mr, Chairman and members of the committee, as I said, I would 
like to supplement the remarks of our general president, Peter T. 
Schoemann of the Plumbers and Pipe Fitters organization. And I 
speak for the members of our organization in the State of California. 

We have 25,000 members in California working for specialty con- 
tractors, many of whom work on State buildings. In the State of 
California we have segregated bidding on mechanical work. It has 
worked to the advantage of the State of California in that it has 
firmed up the bidding on that type of work. It has improved the 
salecinnaiin between management and labor since the inception of 
that particular legislation. It has given the assurance to competent 
and qualified contractors in our particular field that when they 
figure a job of that nature and submit a bid, and if they submit a 
low bid, that that bid will be accepted and that they will be awarded 
the job. 
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One of the members of the committee indicated that he was con- 
cerned about the small contractor. This proposed legislation would 
protect the small contractor because of his limited finances and the 
large amount of money that is necessary to figure jobs of the type 
covered by this particular bill. 

We are sure that it would save the taxpayers of the country pez 
on this particular type of work. It would improve the class of wor 
because of the fact that it would eliminate pegahing of bids after 
the contracts were let. And the savings on those bids that were 
péeddled would go to the Government. As to the materials and 
oraeent used on these particular jobs, the price is pretty well 
established. So the only way they could save on the particular jobs 
would be to take it out of labor. 

Naturally, we are opposed to any bid peddling that will bring about 
a condition of that kind. 

We are for good work. We are for fair competitive bidding. And 
we hope that your committee will give favorable consideration to this 
legislation. It will make bidding on this class of work less restrictive, 
and give qualified and competent contractors the opportunity to bid 
this work with the assurance that if they —— ond if they are low 
they will receive the bids on these Federal jobs. 

Thank you very much. 

Mr. Forrester. Thank you, sir. 

I believe Mr. Glassie wanted to say something in rebuttal. 

Mr. Grasste. Mr. Chairman, you have been very patient in listening 
through a lot of this. I would like about 5 minutes, but I don’t 
want to impose upon you. 

Mr. Forrester. I want to give it to you because I want all of you 
gentlemen to have a full opportunity to express yourselves. 


STATEMENT OF HENRY H. GLASSIE, WEAVER & GLASSIE, GENERAL 
COUNSEL, NATIONAL ELECTRICAL CONTRACTORS ASSOCIATION 


Mr. Guiasste. Thank you, Mr. Chairman. 

My name is Henry H. Glassie. I am an attorney and member of 
the firm of Weaver & Glassie. We represent the National Eleetrica] 
Contractors Association as general counsel, and we also represent a 
number of the other mechanical — groups. 

We have tried to present as objectively as we could, through our 
various witnesses, what we had to say, and I only want to add a few 
specific things. 

A point was made by Mr. Hunt, from Massachusetts, indicating the 
Massachusetts statute, which is somewhat similar, has not worked 
satisfactorily. 

I want to submit, for the record, a copy of a letter from a large 
group of general contractors in Massachusetts, addressed to Mr. Lane, 
dated February 1, 1956. 

Mr. Forrester. They have not had that previously inserted in the 
record ¢ 

Mr. Guasste. No, sir. 

Mr. Forrester. Let it be admitted. 

( The letter referred to follows :) 
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BUILDING TRADES EMPLOYERS’ ASSOCIATION, INC., 
Springfield, Mass., February 1, 1956. 


Hon. Tuomas J. LANE, 
House Office Building, 
Washington 25, D.C. 

DEAR CONGRESSMAN LANE: Our association embraces all groups in the build- 
ing construction industry of Springfield, Holyoke, Westfield, and Northampton, 
Mass., including general contractors, mechanical specialty, and other contrac- 
tors, and building material dealers. Collectively, we employ over 5,000 men and 
are considered the organization spokesman for overall construction policy in-our 
area. 

Our legislative committee, composed of 2 of our major general contractors, 
1 building material supplier, and 1 subcontractor, has studied the Federal con- 
struction contract bill, S. 1644, and want to go on record with you as supporting it. 

We believe that this legislation very definitely is a step in the right direction 
to prevent the evils of bid shopping and bid peddling which plague Federal con- 
struction. While we do not think the legislation is as strong a ban against these 
evils as the Massachusetts law which has operated for years to the benefit of the 
State and to the construction industry as a whole, we nevertheless hope that you 
will support and vote for this progressive legislation. 


Respectfully yours, 
R. B. SHATTUCK, 


Executive Secretary. 

Mr. Guasstz. They authorized me to insert that in the record, and 
I will quote one sentence, if I may: 

Our legislative committee, composed of 2 of our major general contractors, 
1 building material supplier and 1 subcontractor, has studied the Federal con- 
struction contract bill, 8. 1644, and want to go on record with you as support- 
ing it. 

There has just been read into the record the statement of the com- 
missioner of the department of labor and industries of Massachusetts. 
So I will not introduce that. 

I will introduce a page from the AGC magazine, The Constructor, 
containing an article in the recent issue, from which I would assume 
they were going along with the law in Massachusetts, and thought it 
was working. I will submit it for the record, if I may. 

Mr. Forrester. What paper is that ¢ 

Mr. Grasste. It is the official publication of the Associated General 
Contractors of America. The name of it is The Constructor. 

Mr. Forrester. Is that the magazine now or a photostat ¢ 

Mr. Guasste. It is a magazine. 

Mr. Forrester. Let it be admitted. 

Mr. Guasste. It is a photostat of a page. 

Mr. Forrester. A photostat ? 

Mr. Guasstr. It is a photostat of a page from the magazine. 

Mr. Forrester. The gentleman does not have the magazine / 

Mr. Grassi. No; I do not have the magazine with me. I can get 
it for you if you wish it. 

Mr. Forrester. Well, we will admit the photostat, but I just cannot 
help but think that where there is a magazine the magazine would be 
more credible than a photostat. But it is admitted and made a part 
of the record. 

Mr. Guasstr. Yes, sir. We just did not want to make it so cumber- 
some. We had no other thought. 

Mr. Forrester. I believe the gentleman, being a lawyer, would ap- 
preciate what I am pointing out. There is no need of resorting to 
secondary evidence when you have primary evidence. 
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Mr. Guasste. I did not realize this committee would follow the best- 
evidence rule that closely or I would have brought the magazine. 

Mr. Forrester. Well, of course, the gentleman knows we are not, 
because I have admitted your photostat, but I am simply saying to 
the gentleman that we do try to do those things if we can, because we 
always look for evidence from the highest sources. 

Mr. Guasste. I apologize for bringing the photostat. I would be 
glad to withdraw it. 

Mr. Forrester. There is no need of an apology. I believe the gen- 
tleman will agree with me. 

Mr. Guasste. I am familiar with the rule. 

Mr. Forrester. That in all instances we should produce the best 
testimony that we can. 

The gentleman is a lawyer of reputation and a lawyer of some 
standing, and I know the gentleman would not challenge that state- 
ment. 

(The article referred to follows:) 


{From the Constructor, November 1954] 
MASSACHUSETTS Contract Law Now ENForcep 


AGC CHAPTER HEARS STATE OFFICIAL REVIEW 1941 STATUTE 


The Associated General Contractors of Massachusetts met in Boston on October 
20 to hear State commissioner of labor and industries, Ernest Johnson, review a 
law regulating the award of contracts for public building projects. 

According to Commissioner Johnson, the law was adopted back in 1941 but it 
was never enforced. An act of the State legislature of last year gave the respon- 
sibility to Mr. Johnson’s agency to enforce this law. 

During the past years many provisions of the law have been neglected by 
architects and State authorities, he added. Currently the State is carrying-on 
an educational program to familiarize the construction industry with the law. 
With the cooperation of all segments of the industry, Mr. Johnson said, his agency 
will soon be in a position to reject bids which do not conform strictly with 
the law. : 

The commissioner stated that although the AGC opposed the legislation at 
first, he was gratified to see the contractors are now doing everything possible 
to assist his department in carrying out the law. 

The AGC meeting was held at the Hotel Kenmore and attended by 60 members 
of the Massachusetts chapter. Commissioner Johnson was introduced by Julius 
Abrams, chapter president. 


Mr. Guasste. With regard to the litigation that was mentioned in 
Massachusetts, I think it has been very well brought out that all of 
that litigation involves particular provisions of a very detailed and 
complex stature, and none of the questions presented in any of that 
litigation referred to would be present in this bill. 

It would take a long time to go into the details of those cases. I 
think I am familiar with them, but I would like to make that flat 
statement as my opinion, if I may. 

The same thing with regard to the case brought up in California. 
The California listing statute, unfortunately, makes no express provi- 
sion for change as the bill does, and therefore the litigation as to 
whether a prime contractor could change. 

I think this bill very admirably gets around all of these difficulties, 
and it has had the advantage of the bugs that have worked out of the 
previous listing statutes. 

75969—56——15 
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The Defense Department here has taken the position that there is 
not much bid shopping and what there is does not hurt the Govern- 
ment. I would like to point out that fortunately the Renegotiation 
Board and the Tax Court have taken a somewhat more realistic view 
in a number of renegotiation cases. The court has held that the 
profits from bid shopping are unearned increment, and they have been 
at pains to relieve the general contractors of such unearned profit. 

I would like to refer to one particular Tax Court case in which the 
Tax Court, after describing the practice, found that 1 contractor 
on 1 Government job had obtained $616,234 by shopping his bids 
after he received the award over the amounts he used in his estimate 
in bidding to the Government. Obviously, the Tax Court approved 
the recovery back of that amount. 

However, we do not have the Renegotiation Act now, and we hope 
we will not have it forever. I think it is all right for wartime, but 
I think hardly anyone would want that type of recovery back in 
peacetime. 

S. 1644 will give the Government the benefit of that without the 
unfairness involved in taking back somebody’s money after he has 
performed in accordance with a bid. 

I did want to refer also to this California situation because Mr. 
Rooney this morning quoted a 1952 letter from the State of Cali- 
fornia saying that they saw no advantage in their listing statute. I 
should like to point out that in the Senate record, page 14, there is 
an official letter to the Senate committee from the director of pub- 
lic works of California in which he expressly states that he feels 
it does save the State of California money. And that letter is 1955, 
dated approximately April. 

I do not dispute Mr. Rooney’s letter of 1952, but I am inclined 
to think that this is a better indication as to the true state of facts. 

If I may go back, I will cite the Tax Court case I referred to. 
It was Ring Construction Corporation, 8 Tax Court 1070. The 
opinion is very illuminating on the whole problem of bid shopping 
and the disadvantage of it to the Government. 

Mr. Forrester. Will you make the opinion a part of the record ? 

Mr. Guasste. The opinion is quite long, Mr. Chairman. But it 
might be informative to make it a part of the record. It is officially 
reported. I am sure you could take judicial notice of the opinion. 

Mr. Mitier. With the citation in the record we can look it up. 

Mr. Forrester. I think if the citation is not in the record you 
could supply that, and, of course, we could get that. 

Mr. Mixer. The citation is in the record. 

Mr. Guasste. 8 Tax Court 1070. 

Mr. Forrester. We could get that without having to encumber 
the record with it, if that suits you. 

Mr. Guasste. Further with regard to the California situation, I 
should like to put into the record a copy of a letter from the Cali- 
fornia State Builders Exchange, Ltd., that includes a number of 
large general contractors in that State endorsing this bill. It is 
addressed to the chairman of the subcommitee, and is dated Febru- 
ary 9, 1956. 

Mr. Forrester. That will be admitted. 

Mr. Guasste. “Hence, we urge your support and vote” is the last 
sentence. 
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Mr. Forrester. Of course, that is not on rebuttal, but we are going 
to admit it anyway. 

Mr. Guassie. Well, it rebuts the suggestion that the general con- 
. tractors in California did not endorse this bill. 

Mr. Forrester. I doubt that it would be strictly rebuttal, but, as 
I say, we are admitting it anyway. 

(The letter referred to follows:) 


CALIFORNIA STATE BUILDERS EXCHANGE, L‘1D., 
Sacramento, Calif., February 9, 1956. 
Hon. THomas J. LANE, 
House Office Building, 
Washington, D.C. 

DeAR CONGRESSMAN LANE: The California State Builders Exchange, Ltd., is 
a trade association, including among its members large general contractors and 
mechanical specialty contractors and other subcontractors located throughout 
the State of California. 

Our members are in full support of the Federal construction contract bill, 8S. 
1644, now pending before the House Judiciary Committee. This bill, a sub- 
contractor-listing measure, is similar in purpose to the California law which 
has been operating effectively in California since 1941. 

It is our belief that the policy and procedures prescribed by this bill will go 
far toward eliminating the unfair trade practices of bid shopping and bid ped- 
dling to the benefit of the construction industry and in the public interest. Hence, 
we urge your support and vote. 

Sincerely, 
Harotp G. REYNOLDs, 
Executive Vice President. 


Mr. Guasste. I also would like to put in the record, because Mr. 
Rooney stated that many subcontractors in his State of Florida did 
not endorse this legislation, 3 official resolutions endorsing it, 1 by 
the Roofing and Sheet Metal Contractors Association of Florida, 1 
by the Florida Association of Electrical Contractors, and 1 by the 
Florida Building Trades Council. 

Mr. Forrester. Let them be admitted. I take notice of the fact 
that Mr. Rooney is not here. 

Mr. Miriter. Yes, he is. 

Mr. Rooney. Yes. 

(The resolutions referred to follow:) 


* Frioripa ASSOCIATION OF ELECTRICAL CONTRACTORS, 
Tampa, Fla., February 23, 1956. 
Mr. Henry H. GLASSIE, 
WEAVER & GLASSIE, 
Washington, D.C. 

Dear Mr. Grasste: Under date of February 10, 1956, Mr. James Dandelake, 
president of Miller Electric Co., Jacksonville, Fla., requested me to furnish you 
with a copy of the resolution adopted by the board of directors of this association 
concerning the Federal Construction Contract Act, also a copy of a similar 
resolution adopted by the Florida Building Industry Council. 

Mr. Dandelake furnished me with a copy of your letter to him dated January 
30, 1956, in which you suggest furnishing copies of this association’s resolution 
to several Members of the House of Representatives other than those from 
Florida. 

Enclosed are copies of the before-mentioned resolutions. The list of names 
you supplied have been furnished with a copy of this association’s resolution and 
a covering letter from our secretary. 

If I can be of further service, please advise. 

Yours very truly, 
L. L. Dick, State Manager. 
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RESOLUTION BY ROOFING AND SHEET METAL CONTRACTORS ASSOCIATION OF FLORIDA, 
St. Pererspure, Fa. 


Whereas the National Congress will convene in January; and 

Whereas there has already been introduced in said Congress the Federal . 
Construction Contract Act designated as S. 1644 and H. R. 7637; and 

Whereas the said S. 1644 was unanimously reported favorably to the Senate 
by the Senate Judiciary Committee and unanimously scheduled for considera- 
tion by the Senate by its Majority Policy Committee prior to passage on July 27, 
1955 ; and 

Whereas this State association is convinced that it is to the best interest of 
the economy of these United States, and especially so, to the construction industry 
which is now the major factor in said economy, that H. R. 7637 be passed by 
the National Congress in order that the said Federal Construction Contract Act 
may become law : Now, therefore, be it 

Resolved, That this Roofing and Sheet Metal Contractors Association of 
Florida go on record as being in favor of the passage of this legislation by our 
National Congress ; and be it further 

Resolved, That the executive secretary be instructed to furnish a copy of this 
resolution to each of the Congressmen from this State with a request that he 
actively support this legislation. 

Adopted at Miami, Fla., this the 15th day of January A. D. 1956. 


Mrs. Pecay Brown, Ewvecutive Secretary. 


RESOLUTION BY FLorIpA BurLpIne InDustTRY CouNcIL, St. Pererspure, Fa. 


Whereas the National Congress will convene in January of next year; and 

Whereas there has already been introduced in said Congress the Federal 
Construction Contract Act designated as 8S. 1644 and H. R. 7637; and 

Whereas the said 8S. 1644 was unanimously reported favorably to the Senate 
by the Senate Judiciary Committee and unanimously scheduled for considera- 
tion by the Senate by its Majority Policy Committee prior to passage on July 
27, 1955; and 

Whereas this council is convinced that it is to the best interest of the economy 
of these United States, and especially so to the construction industry which 
is now the major factor in said economy, that H. R. 7637 be passed by the National 
Congress in order that the said Federal Construction Contract Act may become 
law : Now, therefore, be it 

Resolved, That this council go on record as being in favor of the passage of 
this legislation by our National Congress; and be it further 

Resolved, That the secretary be instructed to furnish a copy of this resolution 
to each of the Congressmen from this State with a request that they actively 
support this legislation. Also to furnish a copy to each of the secretaries of the 
State associations affiliated with this council with a request that they forward it 
to the secretary of their national association asking them to put forth every 
possible effort to have their association sponsor passage of H. R. 7687 as soon 
as possible after the National Congress convenes. 

Adopted at Tampa, Fla., this the 17th day of December A. D. 1955. 

H. Srupson, Secretary. 


Mr. Guassre. The last point I would like to make, Mr. Chairman, is 
that the witnesses on behalf of the Associated General Contractors 
have taken the position—and I believe this is fair to say, all of them— 
that they are now getting plenty of mechanical subcontract bids. 

I would only like to point out in that connection that this varies 
very materially from the testimony of these same gentlemen before the 

revious committees of the United States Senate and the House of 
epresentatives. And when I say these same gentlemen I mean repre- 
sentatives of the Associated General Contractors of America. 
5 Mr. cn, That is a part of the record, is it not, of the Senate 
earin 
Mr. Guassre. Of the Senate hearings. 
Mr. Forrester. We have the Senate hearings. 
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Mr. Guassiz. There are set forth, at pages 202 to 204, a number of 
statements made by contractors purporting to represent the Associated 
(reneral Contractors, all of them to the effect that they cannot get 
enough mechanical specialty subcontract bids, that they only get 1 or 2 
on great big jobs, and that this is a hardship on them. 

I am inclined to think that these statements are entirely correct. 
I do not attempt to explain why the story we get today seems to be 
different. 

That is all I have, Mr. Chairman. 

Mr. Forrester. Thank you, sir. 

Now, Mr. Rooney, do you care to say anything further? 

Mr. Rooney. If I may, Mr. Chairman. 

Mr. Forrester. Come around, sir, and you certainly may. 


FURTHER STATEMENT OF FRANK J. ROONEY, PRESIDENT, 
FRANK J. ROONEY, INC., MIAMI, FLA. 


Mr. Rooney. I just have a couple of things here. I do not want to 
get into any argument with the attorney. 

If I could, I would just like to tell you where I got some information, 
and make a couple of other comments. 

Mr. Forrester. Well, now, I am certainly going to let you do it 
because that is in the spirit of fairness. But let us limit it as much as 
we can, if you please, sir. The gentleman before you used 15 minutes. 

Mr. Roonry. I am going to make it quick. 

Could I clarify a point that 1 apparently did not clarify before? 

Mr. Forrester. All right. 

Mr. Roonry. On explaining the compromise figure I apparently 
did not get that over to you, Mr. Miiler. 

We use the compromise figure if the low bid, say, for instance, is 
$100,000, and that is the lowest bid we have on a mechanical contract. 
We know the work is worth $60,000. We put in our bid of $60,000. 
The Government does get the advantage of the $40,000. That is a 
compromise figure. 

Do I make that clear? 

Mr. Forrester. Well, you are testifying. 

Mr. Rooney. I think I did before. 

Mr. Forrester. I do not think I can impose on him to have to answer 
whether it is plain to him or not. 

Mr. Rooney. I wanted to make sure it was clear in his mind, Mr. 
Chairman. 

Mr. Mixer. It is clear in my mind. 

Mr. Rooney. The gentleman from labor, from California, said the 
only place to take a profit on a low bid was out of labor. 

I question whether that is being done at all. I know it is not done in 
any place I have ever worked. We do not take that out of labor, 
especially with labor as well organized as it is. 

Mr. Glassie made reference to a legislative committee—I think it 

yas in Massachusetts—where there were 2 contractors, 2 subcon- 
tractors, and material men. I kind of got the idea that he was trying 
to say that that was a contractors’ organization. 

That is just like the Builders’ Exchange in California he is talking 
about. 

T5969—_5}6——16 
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I would like to clarify a contractors’ organization as distinguished 
from a builders’ exchange. Builders’ eek are formed for the 
ho of putting out information just like the Dodge report would 

, and that tells what architect is designing a certain project, when 
the plans are going to be out, when they are going to be bid and such 
as that. In Miami we have one with 600 members. And we belong to 
it because we want that reporting service. They go to every bid open- 
ing and report the tabulation of all the bids and such as that. And that 
is why we belong to a builders’ exchange. 

Of the 600 members there are probably 40 or 50 of them that are 
general contractors, and the rest of them are insurance people, material 
men, subcontractors and all sorts of people who primarily belong to 
a builders’ exchange to get the reporting service. It is not a con- 
tractors’ organization as such. 

I just wanted to clarify that for the record. 

Talking about the AGC of Massachusetts cooperating and giving 
the impression that they are approving it on that part of a magazine, 
I think Mr. Hunt made that quite clear that they are law abiding 
citizens, and if that is the law of the land they are living up to it. 
They have to. If that is cooperating and approving it and all that, 
I don’t understand English. But that is all that article says, that they 
are law-abiding citizens, and he repeated it today, and they are living 
by it. 

“The California law that I spoke about, Mr. Glassie said there is 
nothing in there, as I understood his testimony, about substituting. 
May I read chapter 2, subletting and subcontracting, item 4104: 

No general contractor whose bid is accepted shall, without the consent of the 
awarding authority, either (a) substitute any person as subcontractor in place 
of a subcontractor designated in the original bid, and (b) permit any such 
subcontractor to be assigned or transferred or allow it to be performed by anyone 
other than the original subcontractor listed in the bid. 

It goes to many more things, but those are the two points. 

The reason I said it was the same is because it does provide in here 
for the substitution of a subcontractor. 

He refers to this $616,000 tax case where they saved that much on 
subcontracts. Mr. Chairman, that is beyond my comprehension. I 
don’t know what the size of the job was, but that was certainly an 
unusual job, I would say. He quotes one job out of I don’t know 
how many jobs there are in this country. 

Now as to my letter of 1952 from this man out there in California, 
I quoted his name and I put my letter in there. On the bottom of 
my letter is a notation of a telephone call. If we are talking about 
the same man, apparently he changes his mind quite often. But mine 
is March the 5th. So I think he has changed his mind back to what 
Tsaid. I would like you to check the record. 

Now on my letters from Florida, you know the reason I did not put 
them in there is because if a fellow is trying to get a job from me, 
I could get him to write any kind of a letter I want Ren to. But 
that is why I did not put them in the record. But I do have letters 
from subcontractors who do not think it is a good idea, and there are 
reasons why they do not think it is a good idea. 

So far as his letter and my letters are concerned, they kind of 
balance out. But actually they are not too relevant. 

Unless there are questions, Mr. Chairman, that is my rebuttal. 








FEDERAL CONSTRUCTION CONTRACT ACT 225 


Mr. Forrester. I have none. 

Mr. Miiuxr. I have just one. 

I was a little interested in your statement, Mr. Rooney, about the 
compromise proposition, where you say that you get several bids by 
specialty contractors, and the lowest bid, let us say, that you would 
consider, because you know the people and the lowest responsible 
bidder, is, let us say, $100,000. And you say “But we know the work 
is only worth $60,000. So we put the figure in at $60,000.” 

Now do you mean by that, Mr. Rooney, that if you were bidding 
a job in the Miami area, let us say, and you had a lot of competition 
among subcontractors and you received from the subcontractors their 
bids, let’s say there were 12 or 15 bidding on the job and they were 
about all of the responsible subcontractors in the area able to perform 
this type of specialty contract in this particular subbid. And let’s 
say that out of all the 15 the lowest was $100,000. 

You would take it upon yourself to say “I think this is too much, 
and I am going to put in at $60,000,” and you would take it upon 
yourself then to attempt to beat someone down to $60,000 after the 
contract was awarded to you? Or would you assume the loss of 
$40,000 ? 

Mr. Roonry. Maybe you were out of the room, but do you remember 
me explaining that Thada department store that we built in Lakeland, 
and then we repeated the same building in Sarasota, and that my 
bids in Sarasota ran so much higher that I eventually brought people 
from Lakeland into Sarasota to do the job at the same price they did 
the original Lakeland job. 

But if I was bidding that job according to this legislation, I would 
have had to name some one of those people there because I would not 
know quick enough to be able to go lok to Lakeland and say “I am 
not getting the right bids here, and you figure it for me here and give 
me a bid.” 

So, as a result—yes, we do do that, as odd as it may seem. 

I did not think I had gotten the point over to you. And I just 
picked $100,000 and $40,000 out of the air, you understand. 

Mr. Miturr. I realize that. 

Mr. Rooney. But there are times when we bid a job here, let me say, 
for $12,000 and we duplicate the job over here, and the only thing 
we have is an $18,000 bid or some such thing as that. 

Yes, sir, we will put the job in at $12,000 or $12,500 or $13,000 be- 
cause we know that it has been done once there and it has got to be done 
again here. So we do do that, and the Government does get the 
advantage of that. That is not uncommon practice. 

Mr. Mitter. But it seems to me, Mr. Rooney, that, if I remember 
correctly, we had testimony in the previous hearing to the effect that 
many prime contractors, reputable prime contractors, do not have 
either the force, that is, personnel or experience or whatever it may be 
to, themselves, have any particular information or knowledge on spe- 
cialty work as such, and that they rely upon those engaged in that 
specialty work, and rely upon the bid submitted as being fair #: «| rea- 
sonable cost for that particular type of work. 

In your particular case maybe you are large enough and you have 
force enough and diversified experts enough and so forth to be able to 
pick up specialty bids and say “These are out of line.” 
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But would it not be possible that many prime contractors would not 
be in such a position and would have to rely upon the bids of the spe- 
cialty contractors ¢ 

Mr. Roonry. Some other people might have to, yes. I know of 
contractors of my acquaintance. Let me give you another example 
here and I will be done in a minute. 

Take air conditioning on a certain type of building. It figures 
about $500 a ton. Ido not havea man in my organization that is going 
to take off every piece of duct work and get the prices on this and check 
how much and make a detailed estimate; no. But I know that I have 
bought air conditioning right along in this type of building, and it 
figures out at $500 a ton, or so much a square foot. I can tell you in 
my jobs how much each particular item costs a square foot in that 
building. 

Now if, as I am figuring this job, I get a pretty good idea that there 
are 100 tons at $500, and just put that out, that is how much my air 
conditioning should cost. Ifthe bids come in ridiculously higher than 
that, then I begin to suspect something wrong. 

Mr. Mrizer. They have different wage scales in different sections 
of the country, do they not? 

Mr. Roonry. No, not that much? 

I am not talking about bidding one job in Florida and another one 
in California. Iam talking of the fairly general area. 

No, all wages will not vary that much; the materials won’t, and the 
freight rates won’t, and those are the only things that will do that. 

If you get bids like that, then you start back, and you go into a 
little more detail. 

Why should it run that much? 

And if you cannot satisfy yourself that there is anything unusual in 
there that should make it run that high, yes, sir, it is common practice 
to use compromise figures. 

As ridiculous as that may sound, it is done by, I believe, every gen- 
eral contractor in the country. 

Mr. Mirixer. I have no further questions. 

Mr. Rooney. You see, in the back of everybody’s mind is trying 
to get low on the job to get the job. 

Mr. Forrester. Is that all? 

Mr. Rooney. Yes. 

Mr. Forrester. Is there anyone present here who has any testimony 
on rebuttal ? 

Mr. Seymour Suecutrer (J. FE. Shechter Corp). May I offer an 
opinion ? 

Mr. Forrester. Who are you, sir? 

Mr. Suecurer. I am a mechanical contractor affected by this bill. 

Mr. Forrester. Have you been represented here today ? 

Mr. Suecuter. Yes, sir. 

Mr. Forrester. Well, I do not think that we can continue these hear- 
ings indefinitely. I am trying to stop, and I understand that you gen- 
tlemen want to stop. I believe I said to you this morning that I am here 
for 12 months if you need me. But if you have something just strictly 
in rebuttal and you just want a minute or two, I will give it to you. 
However, I do not think there is any necessity of going over points 
that have been threshed out because ultimately what we are going to 
have to do when you gentlemen go home is we are going to have to 
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study this record, and we are going to have to resolve these conflicts. 
And I think I can say to you gentlemen, and I think you gentlemen 
feel, with the exception of. myself who is serving as chairman today, 
you have got some pretty good lawyers here, and I expect that when 
they get through with this thing that they will have scanned this 
record pretty thoroughly. 

I don’t want to cut you off if you have something that is new. 


STATEMENT OF SEYMOUR SHECHTER, EXECUTIVE VICE PRESI- 
DENT, J. E. SHECHTER CORP., CONTRACTING ENGINEERS, LONG 
ISLAND CITY, N. Y. 


Mr. Suecutrer. What I had in mind was relative to the last few 
remarks made by the attorney for the opposition with respect to a 
highly technical problem. He mentioned the figure for work to be 
done at $1,000 where it is possible to have an exact same job done for 
$500. There are no more than possibly 2 pereent of the general 
contractors in the country that would be in a position to make a guess 
on air-conditioning work whether it is $500 a ton, $900, or $1,200. 

Mr. Forrester. Does that complete your statement ? 

Mr. SHecuter. Yes, sir. 

Mr. Forresrer. Is there anyone else? 

Mr. Rooney. Could I just straighten out one thing ? 

I am a contractor and not an attorney. Let’s straighten out that 
one thing. 

Mr. Forrester. Now, as I understand it, these hearings are closed. 
Is that right? : 

Mr. Brickrietp. Concluded. 

Mr. Forrester. All right, sir. 

We will adjourn this meeting now with the understanding that all 
testimony is in and the hearings are closed. 

Mr. Miter. Right. 

Mr. Forrester. The Government departmental and agency reports 
not previously placed in the record will be inserted at this point. 

(The reports are as follows:) 

COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 6, 1956. 
Hon. EMANUEL CELLER, 


Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CHAIRMAN: Reference is made to your letters of August 9, 1955, 
enclosing copies of S. 1644, H. R. 7637, and H. R. 7676, 84th Congress, Ist session, 
each of which is entitled “An act to prescribe policy and procedure in connection 
with construction contracts made by executive agencies, and for other pur- 
poses,” and requesting our views thereon. 

S. 1644, which passed the Senate on July 27, 1955, is apparently designed to 
prevent the practice of bid shopping. The bill requires generally that executive 
agencies shall list in their invitations for bids each major category of mechanical 
specialty work involved in the contemplated construction and that a prime 
contractor’s bid shall list the name of the subcontractor (or himself) who will 
perform each of the listed categories. 

Section 4 (b) authorizes (but does not direct) the contracting executive 
agency to require its approval or acceptance of the subcontractors. 

Section 2 (e) precludes the prime contractor’s use on a category of major 
specialty work of anyone other than the one named in his bid, except in accord- 
ance with the provisions of subsections 2 (f) and (zg). 

Section 2 (f) authorizes the prime contractor to substitute a subcontractor 
for the one named in his bid where the subcontractor so named fails or refuses 
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to perform under the terms of his subbid. In such cases, no prior approval by 
the contracting agency is required unless pursuant to that agency’s require 
ments under the authority of section 4 (b). In this connection, attention is 
invited to the colloquy between Senators Kilgore and Gore during debate on 
S. 1644—page 10060 of the Congressional Record for July 27, 1955—wherein 
Senator Kilgore explained that if a subcontractor named by a prime contractor 
in his bid is not acceptable to the contracting agency, the “agency would not 
reject the subcontractor. Instead the Government agency would simply say 
to the prime contractor, ‘You are not the lowest responsible bidder; therefore 
we are going to give the contract to the lowest responsible bidder who employs 
responsible subcontractors.’” In further explanation, Senator Kilgore said, 
“[The subcontractors] are merely listed. If they are not satisfactory, of course, 
the prime contractor’s bid can be rejected on the ground that he is not a respon- 
sible bidder.” (Italics supplied.) At present, the contracting agencies’ deter- 
mination as to the responsibility of bidders in lump-sum contracts is confined 
to the prime contractors. It is difficult to perceive how under these bills the 
contracting agencies can avoid the burden of making similar determinations in 
repect to the listed subcontractors. Compare Senator Morse’s statement during 
the Senate debate, as recorded in the third paragraph, center column, page 
10062 and the antepenultimate paragraph, first column, page 10068 of the Con- 
gression Record for July 27, 1955, relative to the rejections of subcontractors 
listed in bids before awards of contracts. No standard for determining the 
responsibility or acceptability of subcontractors is provided and, even if such 
a standard were provided, it would open the way for a subcontractor who is 
declared by the contracting agency to be unacceptable to attack such determi- 
nation on the ground that the statutory standards were not properly applied 
to him. 

Section 2 (g) authorizes the prime contractor to substitute a subcontractor 
for the one listed in his bid for any reason—other than the listed subcontractor’s 
failure or refusal to perform as covered by subsection 2 (f)—which is acceptable 
to the contracting agency, provided he first submits the name of the substitute 
subcontractor in writing and receives approval in writing of the contracting 
agency. It should be noted that the substitution authorized does not include 
specific authority for the prime contractor to substitute himself for the sub- 
contractor named in his bid. 

No provision is made in the bill for penalties in the event a prime contractor 
fails to comply with its provisions. If a prime contractor substituted a sub- 
contractor in violation of the terms of the bill but the work was inspected and 
found to have been performed according to specifications, we perceive no legal 
grounds upon which the Government could refuse acceptance of the work or 
establish damages for the violation. 

H. R. 7637 is identical with S. 1644, except for the inclusion of a provision that 
no acceptance by the contracting agency of a prime contractor’s bid, or permit- 
ting or denying the substitution of a subcontractor in accordance with section 
2 (g), shall be construed as approval or acceptance by the agency of such sub- 
contractors, or relieve the prime contractor of responsibility for performance of 
the contract. A provision similar to subsection 4 (b) of H. R. 7637 was included 
in S. 1644, as introduced, but was deleted by the amendment offered by Senator 
Morse (p. 10069, Congressional Record, July 27, 1955) to preclude the Govern- 
ment from accepting a prime contractor’s bid and thereafter refusing to accept 
one of the subcontractors named in the bid. However, it should be noted that 
the deleted section also contained a specific provision that the prime contractor 
is not relieved of responsibility for performance of the contract by virtue of the 
Government’s acceptance or nonacceptance of the subcontractors. We recom- 
mend that such provision be retained as a precaution. 

As previously indicated, the acceptance by the Government of a prime con- 
tractor’s bid appears to require the Government to raise any objection to listed 
subcontractors before award of the contract. In the case of competitive (sealed) 
bid procedures, the prime contractor will risk having his bid rejected on the 
grounds that he is not a “responsible” bidder if one or more of the subcontractors 
he has listed in his bid are unacceptable to the Government. No provision is 
made for the prime contractor to amend his bid after opening by substitution of 
an “acceptable” contractor or for a change in his bid price, if required by such 
substitution. In this connection, we have held that under present law a bidder 
may not change a provision in a bid subsequent to its opening if the provision is 
material and in any way affects the price or quality of the articles to be furnished 
(31 Comp. Gen. 660). Also, we have held that, in the absence of information 
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reflecting upon the quality of services offered by a low bidder, the low bid must 
be accepted (33 Comp. Gen. 265). 

H. R. 7676 is identical with 8. 1644 except that, like H. R. 7637, it includes a 
subsection 4 (b) which is analagous to the subsection deleted from S. 1644 by 
Senator Morse’s amendment, and does not include section 4 (b) of S. 1644. 

S. 1644, H. R. 7637, and H. R. 7676 do not include many of the burdensome 
administrative features contained in previous bills of this nature ( H. R. 6176 
and 8. 848, 83d Cong., Ist sess., and S. 2907, 82d Cong., 2d sess.) on which we have 
reported and have recommended against favorable consideration thereof. The 
present bills undoubtedly will have some salutary effect upon bid shopping after 
the award of the contract. However, the question of whether the Government 
should endeavor to protect subcontractors in the manner provided is a matter of 
congressional policy. Accordingly, aside from the foregoing analyses and com- 
ments, we make no recommendations with respect thereto. 

Sincerely yours, 
FRANK H. WEITZEL, 
Acting Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, February 3, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CHAIRMAN: Further reference is made to your letter of January 24, 
1956, advising that public hearings will be conducted February 7 on bills Nos. 
S. 1644, H. R. 7637, H. R. 7638, H. R. 7668, H. R. 7678, H. R. 7686, and H. R. 7693. 

All of the bills are designed primarily to protect prospective mechanical sub- 
contractors by preventing so-called bid shopping after award of the prime con- 
tract. 

In the past we have objected to similar proposed legislation primarily on the 
ground that it would impose additional unnecessary burdens of administration 
on Government agencies. In expressing our views, however, on bills S. 1644, 
H. R. 7637, and H. R. 7676, in letter to you, dated September 6, 1955, B—109181, 
we pointed out that inasmuch as those bills did not include many of the burden- 
some administrative features which we had objected to in previous bills of a 
similar nature we had no recommendations regarding the merits of the question 
as to whether the Government should endeavor to protect subcontractors in the 
manner proposed in the bills. 

We did call attention to certain technicalities which we felt warranted con- 
sideration if the legislation were enacted. For example, we pointed out that no 
provision was made in the bills for assessing damages in the event a prime con- 
tractor substituted a subcontractor in violation of the terms of the bills. Also, 
we recommended that any legislation enacted should include a provision, such as 
that contained in subsection 4 (b) of H. R. 7637 and H. R. 7676, to the effect 
that the prime contractor is not relieved of responsibility for performance of 
the contract by virtue of the Government’s acceptance or nonacceptance of the 
subcontractor. We further pointed out that, although section 2 (b) of the pro- 
posed bills did not expressly provide that before awarding a contract the Govern- 
ment must approve the subcontractors listed by the prime contractor in his bid, 
it was difficult to perceive how the contracting agencies could avoid determin- 
ing the responsibility of such subcontractors. In that connection, attention 
was called to the statement of Senator Kilgore appearing at page 10060 of the 
Congressional Record for July 27, 1955, during debate on S. 1644, wherein he 
explained that if a subcontractor named by a prime contractor in his bid is not 
acceptable to the contracting agency, the “agency would not reject the subcon- 
tractor. Instead the Government agency would simply say to the prime contrac- 
tor, ‘You are not the lowest responsible bidder; therefore we are going to give 
the contract to the lowest responsible bidder who employs responsible subcon- 
tractors’” In further explanation, Senator Kilgore said, “[The subcontractors} 
are merely listed. If they are not satisfactory, of course, the prime contrac- 
tor’s bid can be rejected on the ground that he is not a responsible bidder.” Under 
this view, it appears that in the case of competitive (sealed) bid procedures, 
the prime contractor will risk having his bid rejected on the grounds that he is 
not a responsible bidder if one or more of the subcontractors he has listed in 
his bid are unacceptable to the Government. Perhaps consideration should be 
given to the question as to whether it would be in the interest of the Govern- 
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ment to authorize the prime contractor submitting the lowest bid, otherwise 
acceptable, to amend his bid after opening by permitting him to substitute an 
acceptable subcontractor and change his bid price, if required by such substitu- 
tion. In this connection, we have held that under present law a bidder may not 
change a provision in a bid subsequent to its opening if the provision is material 
and in any way affects the price or quality of the articles or services to be fur- 
nished (31 Comp. Gen. 660). 

Furthermore, we believe that if the contracting agencies are charged with the 
duty of determining the responsibility of subcontractors, it not only will place 
an additional burden on them but also may give rise to numerous protests from 
those subcontractors declared by the contracting agency to be unacceptable. 
Protests may also be received questioning the Government’s action in approv- 
ing any particular subcontractor. 

There is an additional feature which we believe to be pertinent for considera- 
tion by your committee. It is our understanding that sometimes a prime con- 
tractor is unable to obtain a bid from all of his subcontractors in sufficient time 
to submit a bid to the Government. In such cases, an experienced prime con- 
tractor estimates the cost of the subcontract work involved and thus is able to 
submit a bid. Under the proposed legislation the bid would not be responsive 
to the invitation and would necessarily be passed over or rejected even though 
it might be the low bid and the most advantageous to the Government. 

Since we have nothing further to offer we do not intend to testify at the hear- 
ings on February 7, 1956. 

Sincerely yours, 
JosEePH CAMPBELL, 
Comptroller General of the United States. 


ATOMIC ENERGY COMMISSION, 
Washington 25, D. C., February 6, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CELLER: This is in reply to your letter of January 24, 1956, concern- 
ing a hearing February 7, 1956, on 8. 1644, H. R. 7637, H. R. 7638, H. R. 7668, 
H. R. 7676, H. R. 7686, and H. R. 7693, bills to prescribe policy and procedure in 
connection with construction contracts made by executive agencies, and for other 
purposes. 

In a recent letter to you, we furnished the views of the Commission on three 
of these bills—S. 1644, H. R. 7637, and H. R. 7676. The other bills mentioned 
above are the same as H. R. 7637 and our comments on that bill are applicable 
to them. 

I am enclosing a copy of our recent letter and, as it expresses our views on the 
bills, we would rather have it included in the record than have a representative 
attend the’ hearing on February 7, 1956. 

Sincerely yours, 
K. E. Freitps, General Manager. 


ATOMIC ENERGY COMMISSION, 
Washington 25, D. C., February 8, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. CeLLER: This is in response to your request for our views with 
respect to S. 1644, H. R. 7637, and H. R. 7676, bills to prescribe policy and pro- 
cedure in connection with construction contracts made by executive agencies. 

As we understand 8. 1644, which has passed the Senate, it would require each 
executive agency when requesting bids or proposals for construction work, with 
certain exceptions, to list each major category of mechanical specialty work 
which will be involved in performance of the work. Prime contractors offering 
bids or proposals would be required to name the subcontractors who would per- 
form the mechanical specialty work so listed and would be permitted to have 
work performed by a substitute subcontractor only if a named subcontractor 
failed or refused to perform or complete his work or if the Government deter- 
mined that a proposed substitution was necessary and permitted the substitution 
in writing. The legislation would not be applicable to cost-plus-a-fixed-fee con- 
struction contracts and would permit the head of the agency to exempt specific 
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contracts from the provisions of the bili after making required determinations. 

The Commission does not now require bidders on construction work to identify 
their subcontractors prior to the award of a construction contract. We are un- 
able to determine whether enactment of this bill and the resulting limitation on 
possible bid shopping after the award of a contract would result in any benefit 
to the Commission. However, provisions requiring the listing of each major 
category of mechanical specialty work in invitations for bids, listing of mechan- 
ical specialty subcontractors in prime contractors bids or proposals, and re- 
quiring a determination that a substitution is necessary and granting permission 
in writing for substitution of subcontractors, except in cases where the substitu- 
tion is due to the default of the subcontractor, will increase the duties involved 
in the administration of construction contracts. In addition, if mechanical spe- 
cialty subcontractors are entitled to the treatment specified by the bill, we believe 
it would be difficult to resist a broadening of the provisions to include other types 
of subcontractors. Extended application of these provisions would tend to in- 
erease administrative costs further. It is impossible at this time to ascertain 
whether the increase in administrative cost would be nominal or substantial. 
the complexity of the work to be contracted and the frequency of substitution 
requests under section 2 (g) would influence the degree of increased administra- 
tive costs. 

In addition to some increase in the cost of administering construction con- 
tracts, the provisions of section 2 (b) requiring the listing of subcontractors in 
bids and the provisions of section 2 (g) requiring a determination that a sub- 
stitution is necessary and requiring written permission from the contracting 
agency prior to substituting a subcontractor, except in cases of default by the 
subcontractor, would seem to relieve the prime contractor of some of his respon- 
sibility for performance of the entire contract. This result would be incon- 
sistent with the principle that a lump-sum contractor alone is responsible for 
the work required by his contract. If a subcontractor listed in a bid which had 
been accepted by a contracting agency should default, it is possible the contract- 
ing agency would be considered jointly responsible with the prime contractor 
hecause it had accepted the bid with knowledge of the proposed subcontractor. 
Also, if under section 2 (g) (2) permission to substitute was granted or with- 
held and the subcontractor defaulted, it is possible the contracting agency would 
be considered jointly responsible with the prime contractor. Because of this 
possibility, section 4 (b) of S. 1644, as it was reported by the Senate Judiciary 
Committee, provided that in either of the foregoing circumstances the contracting 
agency’s action shall not be construed to relieve the prime contractor of any 
responsibility for performance of the contract. The Senate deleted this section 
of the bill as it was reported because of other provisions contained in the section. 
We consider such a provision very desirable. 

H. R. 7676 is the same as S. 1644 as reported by the Senate Judiciary Com- 
mittee except that it does not contain a section 4 (c) providing that nothing in 
this act shall be construed to prevent a contracting agency from requiring, in 
its discretion, approval or acceptance by it of subcontractors or from making any 
other requirements it deems advisable. 

H. R. 7637 is the same as S. 1644 as reported by the Senate Judiciary Com- 
mittee. It differs from S. 1644 as passed by the Senate in that it does not require 
under section 2 (gz) a determination by the contracting agency that a proposed 
substitution is necessary and it contains in section 4 (b) a provision that the 
prime contractor shall not be relieved of responsibility for performance because 
of the acceptance of its bid listing subcontractors or the granting or withholding 
of permission to substitute subcontractors. Because of these differences, H. R. 
7637 would appear to increase the duties involved in the administration of con- 
struction contracts somewhat less than the other bills. In addition, it contains 
the provision with respect to the prime contractor’s continuing responsibiliy for 
performance which we consider desirable 

Since we are unable to determine whether enactment of S. 1644, H. R. 7676 or 
H. R. 7637 would result in any benefit to the Commission, and since enactment 
of any of these bills will increase in some degree the burden of administering 
construction contracts, we are unable to recommend enactment of any of these 
bills. In addition, enactment of S. 1644 or H. R. 7676 might reduce the prime 
contractor’s responsibility for performance of the work. 

The Bureau of the Budget has advised us that it has no objection to the 
submission of these views. 

Sincerely yours, 
W. F. Laney, 
(For Chairman). 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., February 6, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Deak Mk. CHarnMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to S. 1644, 
as passed by the Senate July 27, 1955, H. R. 7637, and H. R. 7676, 84th Congress, 
bills to prescribe policy and procedure in connection with construction contracts 
made by executive agencies, and for other purposes. The Department of the 
Army has been delegated the responsibility by the Secretary of Defense to express 
the views of the Department of Defense thereon. 

The Department of the Army, on behaif of the Department of Defense, has 
considered the above-mentioned bills. These bills in many respects are materially 
different from S. 848, 88d Congress (S. Rept. No. 448) and H. R. 1825, 83d Con- 
gress (H. Rept. No. 892), companion bills. However, the main purpose of S. 1644, 
H. R. 7637, and H. R. 7676, 84th Congress, like S. 848 and H. R. 1825, 88d Congress, 
is to eliminate a practice in the construction industry, generally referred to as 
bid shopping. This is a practice where, in some instances, general contractors 
look around for specialty subcontractors to do the work at a lower price than the 
proposal submitted by some other subcontractor and which may have been used by 
the prime contractor in preparing his bid. By letter of April 13, 1953, addressed 
to the former chairman of the Senate Committee on the Judiciary, the Depart- 
ment of the Army, on behalf of the Department of Defense, recommended that 
S. 848, 88d Congress, not be given favorable consideration. 

While certain objectionable features of S. 848 and H. R. 1825, 83d Congress, 
have been removed from 8. 1644, H. R. 7637, and H. R. 7676, 84th Congress, 
other objections to the instant bills remain. 

S. 1644 as passed by the Senate differs from H. R. 7637 and H. R. 7676 in that 
section 4 (b), which follows, contained in the two House bills, was stricken by 
the Senate: 

“Acceptance by an executive agency of a bid or statement of a prime contractor 
setting forth the name of a proposed contractor, or awarding a contract to such 
prime contractor after such acceptance, or permitting or denying the substitu- 
tion of a contractor in accordance with the provisions of section 2 (g), shall not 
be construed to be approval or acceptance by the executive agency of the United 
States Government of any contractor named or substituted, or to relieve the prime 
contractor of any responsibility for performance of the contract.” 

The foregoing provision was reported out by the Senate Judiciary Committee 
as an amendment of section 4 (b). (S. Rept. No. 617.) The effect of the Senate 
action was to strike out this provision in its entirety. 

Another difference between the Senate bill as it passed the Senate and the two 
House bills is that the words “as determined necessary by the respective con- 
tracting agencies and” were added by the Senate in the first line of section 2 (g). 

H. R. 7676 differs from H. R. 7637 and §. 1644 in that H. R. 7676 does not con- 
tain section 4. (c).as follows: 

“Nothing in this Act contained shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of contrac- 
tors engaged or to be engaged by any prime contractor on a construction contract 
or from making any other requirements it deems advisable in its discretion with 
respect to contractors engaged or to be engaged by prime contractors on any 
eonstruction contract or from requiring any information it deems advisable in 
its discretion as to the cost of performance of any construction contract.” 

The above provision was renumbered as section 4 (b) in the Senate bill as it 
passed the Senate, since section 4 (b) as it originally appeared in 8S. 1644 was 
stricken from the bill. 

In reporting to the chairman of the Senate Committee on the Judiciary under 
date of May 11, 1955, on S. 1644, the Department of the Army, on behalf of the 
Department of Defense, recommended that the bill not be enacted into law, and 
pointed out: 

“It is * * * believed that there should be no departure from the principle 
that the prime contractor shall remain solely responsible as to the selection of his 
subcontractors. The need for adherence to this principle has been borne out 
on projects where specialty phases of a construction job were separately let 
rather than all being placed by and under one general contractor. This departure 
from the normal procedure resulted in numerous claims for damages. 
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“Policing by the Government to protect the bids or proposals of subcontractors 
doing mechanical specialty work would undoubtedly result in demands for 
similar action by other subcontractors participating in the performance of Gov- 
ernment construction contracts. If any particular classes of subcontractors are 
entitled to the special treatment which the bill would allow, no sound reason 
appears for not according the same treatment to all classes of construction and 
supply subeontractors. In such event, the administration of construction con- 
tracts would become unduly burdensome. 

“In summary, it may be stated that the bid shopping of general contractors 
which the bill seeks to overcome is a matter to be cleaned up by the construction 
industry itself, if such a practice is regarded by the industry to be unethical. 
The Government has always taken the position that it should look only to the 
general contractor for performance. This places the responsibility for the per- 
formance of the work in one place and eliminates the necessity of dealing with 
many persons rather than with the one who is responsible for the entire work. 
The subcontract price, conditions of the subcontract, and any other agreements 
entered into by the general contractor and his subcontractors are, in our opinion, 
matters of concern only to those parties and should be of no concern to the 
Government so long as the provisions of the prime contract are being adhered to, 
there is no patent violation of law, and there is no evidence of collusion or fraud.” 

As was pointed out by the spokesman for the Department of Defense at hearings 
before a subcommittee of the Senate Committee on the Judiciary on S. 1644 (hear- 
ings, p. 92 et seq.), it would appear that the only recourse available to the con- 
tracting agency for failure on the part of the prime contractor to comply with 
the proposed legislation would be to terminate the construcion contract for de- 
fault, no remedy or sanction being provided. 

Resort to termination of the construction contract to enforce the provisions 
of the proposed legislation because of default, regardless of the degree or flag- 
rancy of the violation, may well prove highly undesirable. Thus, although the 
prime contractor has failed to comply with a provision of the proposed legis- 
lation relating to the substitution of a subcontractor but is performing the con- 
struction work in strict accordance with the contract requirements, the con- 
tracting agency, if there is to be enforcement, would be put to the necessity of 
terminating the contract. A reletting of the construction work would result in 
delay in completion with attendant problems in making adjustment with the 
defaulting prime contractor. 

The Department of the Army, on behalf of the Department of Defense, adheres 
to the views as stated in its report to the chairman of the Senate Committee on 
the Judiciary of May 11, 1955, on S. 1644 and as expressed by the spokesman for 
the Department of Defense at the hearings on this bill before the subcommittee 
of the Senate Judiciary Committee on May 12, 1955. The recommendation previ- 
ously made that the proposed legislation not be enacted is reiterated. 

It is to be emphasized that the proposed legislation if enacted would be a 
departure from a long-established practice in principle, policy, and procedure in 
the letting of construction contracts which has proved practicable. 

It is recognized, however, that in ultimate analysis the proposed change in the 
law is a matter of legislative policy for the Congress to determine. If the Con- 
gress is disposed to enact any of the instant bills, there should be ample pro- 
vision for the protection of the Government with respect to legal problems 
which may arise as the result of the change in policy and procedure. 

In its previous report on S. 1644 (letter of May 11, 1955, quoted above) it 
was pointed out by the Department of the Army, on behalf of the Department 
of Defense, that the provision in the bill which would disclaim the creation of 
any privity of contract between the Government and any subcontractor (sec. 
4 (a)) would not overcome certain legal questions which may be presented. 
This was further explained in a memorandum dated May 3, 1955, from the 
Office of the Judge Advocate General (hearings before subcommittee, Senate 
Committee on the Judiciary, on S. 1644, pp. 93, 94). After a review of the legal 
difficulties which may be encountered, the Office of the Judge Advocate General 
stated in conclusion that “sections 4 (a) and (b) of S. 1644 are not broad enough 
to protect the Government from becoming entangled in legal issues resulting 
from actions under the act.” 

The Senate Committee on the Judiciary, in reporting out S. 1644, apparently 
recognized that the bill needed some additional support to overcome these legal 
difficulties and made certain amendments to the bill, particlaurly with respect 
to section 4 (b), quoted above. These amendments, the Senate Committee on 
the Judiciary stated, when read with other language in the bill, “made it 
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abundantly clear that nothing contained therein shall create privity of contract 
between the United States Government and any subcontractor or give any sub- 
contractor any cause of action against the United States on a Federal construc- 
tion contract or in any degree diminish the responsibility of the prime contractor 
to the Government” (S. Rept. No. 617, p. 2). The Senate, however, as pre- 
viously stated, rejected section 4 (b), striking this provision both as first recited 
in the bill and as amended by the Senate Committee on the Judiciary (Congres- 
sional Record, July 27, 1955, p. 10069). 

In order to allay the legal problems that may arise, particularly in the relation- 
ship of the Government to the prime contractor, it is recommended that a new 
section 4 (b) be inserted in the Senate bill as it passed the Senate (renumbering 
the present section 4 (b) of such bill to 4 (c)), and that section 4 (b) in H. R. 
7637 and H. R. 7676 be amended, all to read as follows: 

“Nothing in this Act contained shall be construed to limit or diminish any 
rights or remedies which the United States or any agency thereof may have 
against the prime contractor arising out of the construction contract, or to relieve 
the prime contractor of any responsibility for performancy of the construction 
contract because of any action taken by the United States or any agency thereof 
to approve or accept a contractor named by the prime contractor or to permit, 
approve, or deny the substitution of a contractor named by the prime contractor 
under any provisions of this Act.” 

The Senate amendment in the first line of section 2 (g) of S. 1644, referred 
to above, was made to clarify the authority of the contracting agencies to de- 
termine the necessity for the prime contractor to engage a substitute contractor. 
It should be emphasized, however, that although each of the bills would impose 
a responsibility upon the contracting agency to determine the circumstances un- 
der which substitution of subcontractors by the prime contractor should or 
should not be permitted, no standards are provided to guide the judgment of 
the contracting agency in this matter. The legislative intent implicit in these 
bills would be very difficult to implement in the absence of such standards and 
would undoubtedly be the subject of wasteful dispute between the agency and 
its construction contractors and subcontractors. Without such guidance admin- 
istration of the proposed legislation will virtually require each agency to “legis- 
late” and “adjudicate” ethics for the construction industry. 

Further, if the Congress sees fit to enact this legislation it is recommended that 
section 2 (h) of each of the three bills here considered be revised substantially 
as follows: 

“(h) This Act shall not apply to the following proposed construction con- 
tracts: 

(1) Proposed contracts to be performed outside the continental limits 
of the United States or the Territory of Alaska. 

“(2) Proposed contracts which are estimated by the contracting agency to 
involve less than $100,000. 

“(3) Any proposed contract with specific reference to which a chief offi- 
cer responsible for the procurement determines that the procedure described 
herein would result in undue delay and that the public exigency or military 
necessity will not admit of such delay.” 

This revision is necessitated by the fact that the requisite decisions must be 
made in advance of entering into a contract or accepting bids and proposals. 
It would also permit the determination required by subparagraph (3) to be 
made by a responsible officer at a lower level than that of the “heads of the con- 
tracting executive agency,”’ namely, the Secretaries of the military departments. 

As already noted, H. R. 7676 does not contain section 4 (c), hereinbefore 
quoted. The Senate Judiciary Committee in its report to accompany S. 1644 
stated that this section ‘permits the agencies to impose other requirements with 
respect to subcontractors or with respect to other subcontractors, if they wish” 
(S. Rept. No. 617, p. 10). Confined to this purpose, there appears to be no rea- 
son why this provision, which is contained in S. 1644 and H. R. 7687, should 
not also be included in H. R. 7676. 

The fiscal effects of the bill cannot be estimated by the Department of De- 
fense; however, enactment of the bill would increase Government construction 
costs through increased administrative expenses. Furthermore, the Comptroller 
General, in a letter of March 30, 1953, to the former chairman of the Senate 
Committee on the Judiciary commenting on S. 848, 838d Congress, indicated that 
the requirements contemplated by the proposed legislation “could only result in 
higher bids’’ on construction work. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 
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Inasmuch as the committee has requested that the report be expedited, it is 
submitted without a determination by the Bureau of the Budget as to whether 
er not it conforms to the program of the President. As scon as such advice is 
received it will be forwarded to your committee. 

It is desired that a representative of the Department of the Army, in behalf 
of the Department of Defense, be afforded an opportunity to appear before your 
committee to explain the position of the Department of Defense in more detail. 

Sincerely yours, 
WILBer M. BRUCKER, 
Secretary of the Army. 





UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 20, 1956. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


My Dear Mr. CELLER: This responds to your request for the views of this 
Department on 8S. 1644, a bill to prescribe policy and procedure in connection with 
construction contracts made by executive agencies, and for other purposes. 

We recommend that the bill not be enacted. 

S. 1644 provides that executive agencies, advertising for bids on lump-sum con- 
struction contracts, shall list each major category of mechanical specialty work. 
Prime contractors would be required to list in their bids the names of subcon- 
tractors who will perform the work in each specialty category. The bill would 
not prevent prime contractors from performing their own mechanical specialty 
work. If a subcontractor should fail or refuse to perform, the prime contractor 
would be permitted to engage a new subcontractor and he would be required to 
give notice of the change to the contracting agency. Should the prime contractor 
desire to engage a subcontractor, other than one designated in his bid, for some 
other reason, he would have to notify the contracting agency of the proposed 
change and such information regarding any change in cost to him resulting from 
the change in subcontractor as the contracting agency might request, and he 
would have to obtain the approval in writing of the contracting agency in order 
to engage the substitute subcontractor. The bill would apply to contracts’ for 
amounts in excess of $100,000 which are to be performed within the continental 
limits of the United States and Alaska, unless the head of the agency were to 
determine with reference to a particular contract that the provisions of the bill 
would result in undue delay which the public exigency will not permit. The pro- 
visions of the bill would not apply to certain types of construction, defined in 
section 3 (2), including water supply and power development projects. 

A substantial amount of the funds appropriated annually to the Department of 
the Interior is expended on construction work under contracts which are of the 
type that would be subject to the provisions of S. 1644. In our opinion, the cost 
of the work to the Government would be increased by an adherence to the provi- 
sions of the bill. Many major construction contracts take as long as 2 or 3 years 
to complete. In accordance with present practice, mechanical specialty subcon- 
tracts are often let at the time the particular work is to be performed, since a 
substantial portion of this work is done near the end of the construction period. 
The contractor lets the subcontracts at prices then applicable, without affecting 
the cost to the Government. In general, where prime contractors are unable, or 
do not attempt, to obtain firm bids for specialty work prior to bid opening, their 
experience permits them to roughly estimate the cost of the work for bidding 
purposes and to anticipate possible savings from further negotiations with 
specialty contractors. In the event S. 1644 is enacted, it is likely that subcon- 
tractors will agree to perform the work only at a price sufficiently high to protect 
themselves against every possible contingency which might arise between the 
time of the bid of the prime contractor and the time of performance. Secondly, 
the Government would lose the possible price benefit resulting from a longer 
period of negotiations between prime contractors and their prospective sub- 
contractors. 

Another element of cost to the Government inherent in the bill is the increased 
administrative expenses involved in connection with the Government's proposed 
increased responsibilities. The cost of designing and preparing specifications 
would be increased because of the necessity for arranging and subdividing bid 
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items under the various categories of work susceptible to such contracting, as 
defined in the proposed bill. Difficulties arising in the determination of proper 
categories for specialty work, because of varying practices in different areas, 
might well result in troublesome and time-consuming problems for the contracting 
agency. In addition, the bill would require a certain amount of policing by the 
Government of prime contractors’ activities in connection with their use of sub- 
contractors, and would inevitably draw the Government into controversies 
between prime contractors and subcontractors. Under existing law, the Govern- 
ment personnel administering contracts do not expend their time and efforts on 
these matters and the Government’s sole concern is with the prime contractor’s 
performance of his contract in an acceptable manner within the contract period. 

We are aware that the bill is designed to do away with so-called bid shopping 
by prime contractors on Government construction jobs. Quite apart from, and 
in addition to, the adverse effect it would have on the Government’s objective to 
have the work done at the lowest possible cost, we anticipate that enactment of 
the bill will have certain other adverse effects. For example, it could tend to 
promote the acquisition by large contractors of specialty concerns so that their 
bids on contracts could be made with a minimum of additional effort in complying 
with the requirement that there be listed the persons or concerns to perform the 
specialty work. This could result in less competition for specialty work and 
would reduce opportunities for small business concerns to participate in Gov- 
ernment work. 

We do not consider that any public policy or interest is harmed in the present 
system of negotiating and bargaining to secure the lowest cost for specialty work, 
either before or after an award of contract; rather, this is the normal and usual 
method of transacting such business in our free enterprise system which has his- 
torically resulted in the lowest cost to the Government for the acceptable per- 
formance of its contracts. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report to your committee. 

Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DeEpuTY ATTORNEY GENERAL, 
Washington, D. C., March 1, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bills (H. R. 7637, H. R. 7676, and 8S. 1644) 
to prescribe policy and procedure in connection with construction contracts made 
by executive agencies, and for other purposes. 

The bills would require executive contracting agencies entering into lump-sum 
construction contracts to list each major category of mechanical specialty work 
in the contract documents; prohibit an agency from entering into a contract 
unless the name of the subcontractor who will perform each major category of 
mechanical specialty work has been specified in the prime contractor’s bid or 
proposal; require that, except under specified conditions, the prime contractor 
have the specialty work performed by the subcontractor designated ; and provide 
that substitution of subcontractors must be approved by the contracting agency. 

Whether legislation of this general character should be enacted involves a 
question of policy concerning which this Department prefers to make no recom- 
mendation. It is believed however that section 4 of the bills should be amended 
in certain respects. 

The major differences in the three bills appear in section 4 thereof. Portions 
of this section of each bill were apparently inserted in an attempt to effect a 
disclaimer of any privity of contract between the Government and the subcon- 
tractors for the purpose of avoiding potential liability of the Government to 
subcontractors under the prime contract. It is doubtful however that the lan- 
guage of any of these bills would fully protect the Government from liability in 
litigation which can foreseeably result from the proposed legislation. 








FEDERAL CONSTRUCTION CONTRACT ACT 237 


Two types of claims or suits against the Government might arise under legis- 
lation on this subject ; namely (1) directs suits or claims against the Government 
by subcontractors, and (2) suits by the prime contractor arising from alleged 
interference by the Government in the control or approval of subcontractors. 
The Government has historically recognized only one party, the prime con- 
tractor, and any legislation which would alter that relationship would appear 
undesirable. While the language of the three bills would apparently avoid the 
possibility of direct governmental liability to subcontractors, and that of cer- 
tain of the bills might meet the problem with respect to liability to prime con- 
tractors, it is believed advisable to incorporate provisions to disclaim the 
creation of any new area of gevernmental liability to either prime contractors 
or subcontractors. Accordingly, it is suggested that the following new section 4 
be substituted for that in the bills: 

“Sec. 4. (a) Neither this Act nor compliance with the provisions thereof shall 
be construed to create any privity of contract between the United States Govern- 
ment, or any agency thereof, and any contractor contracting with the prime 
contractor under any construction contract, or give any such contractor any 
cause of action against the United States or any of its agencies. 

“(b) Acceptance by an executive agency of a bid or statement of a prime con- 
tractor setting forth the name of a proposed contractor, or awarding a contract 
to such prime contractor after such acceptance, or permitting or denying the 
substitution of a contractor in accordance with the provisions hereof, shall not 
be construed to be approval or acceptance by the executive agency of the United 
States Government of any contractor named or substituted, or to relieve the 
prime contractor of any responsibility for performance of the contract, or to give 
either the prime contractor or any subcontractor any cause of action by reason 
thereof against the United States or any of its agencies. 

“(e) Nothing contained in this Act shall be construed to prevent any executive 
agency from requiring, in its discretion, approval or acceptance by it of con- 
tractors engaged or to be engaged by any prime contractor on a construction 
contract or from making any other requirements it deems advisable in its 
discretion with respect to contractors engaged or to be engaged by prime con- 
tractors on any construction contract or from requiring any information it deems 
advisable in its discretion as to the cost of performance of any construction 
contract, nor shall the imposition of such requirements give rise to any cause of 
action against the United States or its agencies by the prime contractor or by any 
contractors engaged or to be engaged by the prime contractor.” 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
WILLIAM P. ROGERs, 
Deputy Attorney General. 
(H. R. 7637, H. R. 7676, and 8. 1644.) 


Mr. Forrester. Now, Mr. Counsel, has the chairman advised you as 
to when he wants this matter up for consideration ? 

Mr. Brickrie.p. No, sir; he has not. 

Mr. Forrester. Do we have any meeting of the subcommittee tomor- 
row morning ? 

Mr. Brickrievp. No, sir. There will not be another meeting until 
next Wednesday. 

Mr. Forrester. We will stand adjourned. 

(Whereupon, at 5 p. m., the subcommittee was recessed, to be recon- 
vened at 10 a. m., Wednesday, March 14, 1956.) 


x 














